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On the liability and duoty of the United Btates to
pay gouthern loyalista for private property taken for
public nge during the late war—

Mr. WILLEY said:

Mr. Presmext: So far as the machinery
ol this Lill is concerned I desire, with every
othar Senator, to see it made as perfect as
it can be to prevent frauds and to secure the
ends of justiee, and if the discussion had
been confined simply to that matter I do not
know that I should have felt it my duty to
say o word on the subject; but having had
oerasion Lo examine the position which the
Senator frow Hligois, the Senator from New
York, and the Senitor from Nevada have
avowed with so much eonfidence on this floor,
to wit, that there is no abligation on the part of
the Government to pay for property taken from
a loyal man in an enemy’s country, I propose
to ask the indulgence of the Senate fora short
time while T discuss, as well as 1 may be able,
that proposition.

Now, sir, what does this bill propose to
accomplish? ~What is 1 ject of 2
It 15 that © all elatms for quartermaster’s stores
actually farnished to the United States' within
certain States, * and receipted for by the proper
oflicers receiving the same, or which may have
been talien therein for the use of the United
States withont giving such receipt; may be
suhmitted to the Qnartermaster General, ac-
companied by snch proofs as each claimant
can present ot the fucts in big case,’’ and that
on examination the amount of the elaims shall
be ascertained and submitted to Congress for
payment. Thatis the end and design and pur-
pose of the Lill, The allegation on the part
of the Senators to whom I have referred is that
by the principles of international law there is
no obligation resting on the Government to
pay for property of such a character.

Now, let it be remembered at the outset that
the proposition is nobto pay for properiy de-

stroyed by the enemy; it isnot to pay for prop-

erty taken by the enemy; it is not to pay for
property seized or destroyed incidentally or
accidentally in the process of the war; but
the proposition is to pay for property received
by the United States and its authorities, and
used by the United States and its anthorities.
It'is, in the language of the Constitution, noth-
ing more norless than topay for **private prop-
erty taken for public use.”” Now, sir, under the
law of nations, invoked by the gentlemen who
take a different view of this subject, and under
the obligations of eur Constitution, ara we
bound to pay for this property ?

What, then, Mr. President, are our true obli-
gations in the premises thus briefly stated?
How far are Governments, under the law of
nations, aside from any epecial obligation which
may apply to us under our own written Consti-
tution, responsible in eases like that now under
consideration? [ will introduce a few leading
authorities on this point.  Grotius says:

“We must observe this, that the king may in two
ways deprive his subjectz of their right, either by
way of punishment or by virtue of his eminent

ower. Butif he doso in the latter way it must be

rgome _pl,!"liﬁg-;ﬁym&ﬂgg..,::g%m t&:géu;&:

the loss he sn t..!'.b out of the eommon stock.”

Senators say that is where the property is
not taken from a person residing in the enemy
territory. I ehall come to that proposition
presently, Again the same author says: *

“*Neither shall the State be absolved from this ob-
Tzation, thoush for the present not nble to satisfy it:
but whenever the State is IH'G{I])SI-(’%HY this suspende

ohligation shall resume its foree.’
So Vattel, discussing this question, says:

“The demages under eonsideration are to be dis-
tinznished into two kinds: those done by the State
itsell, or the sovereign, and thosedone by the enemy,
Ofthefirst kindsomearedonedeliberately and by woy
of proeaution, as when a field, o house, or a garden
belongingto n private person is taken for the purpose
of erecting on the spot a tower, rampart, or other
Eieca of fortification; or where his standing corn or

is etorehouses are destroyed to prevent their being
of use to the enemy. Hach damages are to bo me
good to the individual, who should oaly bear his

_quota of theloss.”
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A case involving this principle has arisen
and been decided in our own courts. It was
a case, too, which aruse out of a seizure of
the property of a loyul American citizen in the
territory of Mexico, during the war with Mex-
ico, by an officer of the United States Army,
to keep that property from fulling into the
hands of the enemy. The jury decided that
the alleged neeessity and exigency on which
the seizure was made were nat established.
The officer was therefore held to be a tres-

asser, and made responsible for damages.

t 18 the case of Mitehell ws. Harmony, 13
Howard. In delivering the opinion of the
court Chief Justice Taney says:

*There are oeeasions in which private property
may be lawfully taken or destroyed to prevent it
from falling into the hands of the public enemy ;
also, where a military officer charged with a par-
ticular (iuty may impress private property into the
public service or take it for publie use. Unhesi-
tatingly in such cases the Government is bound to
make full compensation to the owner.”

I refer also to Halleck, page 456. He de-
c!ares that—

"' Private property on land isnow, asa general rule
of war, exempt lrom seizure or confiscation, and this
genunl exemption thmlda even to cases of.l.bso]ute
and ungualified conguest.’

I might multiply aunthorities to the same
effect; but I will not detain the Senate with
any more. Surely,if the taking and use of
such property as is contemplated in this bill
had been made ontside of any southern State,
and in some State not in rebellion, we could
not deny our obligation to make compensation
for it. But it is said that all citizens, however
loyalin fact, who were residents of the insurgent
States during the war of the rebellion, within
the lines of the enemy, were ipso. facte, under
the principles and operation of international
law, public enemies; and therefore and therehy
the [}mted States are ubsolved from any obliga-
tion to pay them for any of their property seized
or used by our Army or Government, no mat-
ter how seized or used. Ideny the proposwmn
It is a contradiction in terms, Itis an absurd-
ity. It is abhorrent to every principle of jus-

tice. It is derogatory to the national honor

‘and character. Itisrepugnant to the “spu it and
principles of our modern Christian civiliza-
tion. If it ever bad a place among the prin-
clples of international law it is now obsolete,
or it ought to be obsolete.

International law! International law, Mr.
President! Sir, I can by international law
Jjustify anything which is contrary to human
rights and abhorrent to virtue and decency, 1f
you will permit me to go back a few centuries
for my authorities. Sir, whatdo these author-
ities on international law teach ?

That prisoners of war may be lawfully put
to death, afier capture, by the execationer.

Thattlae gallant defendersof garrisons refus-
ing to capitulate may, when the garrison is
tuken, be all put to death indiseriminately ;
ay, even the women and children of the town
garrisoned.

That prisoners of war may be sold into per-
petual slavery.

That it is lawful to take the enemy’s life
by poison and assassination. Yes, sir, these
authorities on international law would Justify
the assassination of the late President of the
United States.

Even Vattel, who, inspired with a betier

| spirit, rose up to something like the dignity

and elevation of our madern civilization, ¢ven
so late as his time, says:

““Should a resolute soldier steal into an coemy’s
camp by night, should he penetrate the gener: al’s
tent and stab him, in such a case there is nothing
contrary to the natural laws of war, notaing even
but ,\:rh.‘:n.t is commendable in a just or necessary
War.

Perhaps not. Yet I think there-is not a

‘Senator here who would not resent a p:‘(muvn-

tion made to him to perpetrate the deed.  DBut
what are the authorities relied on to make the
loyal citizens of the South during the late war
public enemies and constructive traitors? So
far ags I remember them, as heretofore cited
during the discussions which have taken place
in the Senate upon this question, they are three,
and only three:

1. Vattel,

2, What are called *‘the prize cases.”

3, Mrs. Alexander’s cotton case.

The passage in Vattel, relied on by the advo-
cates of this docirine is as follows:

“*A civil war breaks the bonds of society and gov-
ernment, or at least suspends their force and effeet.
It proJuccs in £he nation two independent pariies,
who consider each other as enemies, and acknowl-
edge no common judge. Those two parties; there-
fore, must neceaaanly be considered as thencofor-
ward constituting, at least for"a time, two separata
bodies, two distinet societies. Though oue of tha
pariies may have been to blamein bxea,{.mg the unity
of the State and resisting the lawful anthority, L!mv
are not the less divided in fact. Besides, who shall
judge them ; who shall pronounee on which side tha
right or the wrong lies? On earth they have no com-
mon superior, They stand, therefore, in precisely
the same predicament as (wo untions who engage in
a contest, and being unable to come to an agree-
ment, have recourse to arms.”— Vattel, pp. 424-25.

Does this passage sustain the conelusion

| claimed for it? © Without considering the ques-

tion whether under our own written Constitu-
tion, later than Vattel, we are not to be bound
by its grovisions under all circumstances, in
war and in peace, I ask does this passage from
Vattel sustamn those who declare that in a eivil
war loyal and faithful subjects or citizens, hap-

pening to live in the insurrectionary dlstrmt,
are to come under the disabilities of public
enemies not only during the existence of the
war, but afterward, so fiur as what they did or
suffered during the war is involved, even to
the extent of denying their right to claim. and
the Government’s obligation to pay, for actual
means furnished to the Government to prose-
cate thewar? Ithinknot, I douot think that
such a construction of this passage would be a
fair interpretation of it. That the two parties
in civil war must, for 2ertain purposes, be con-
sidered as constituting *“two separate bodies™



I admit. The eéxchange of prisoners and what
are called the rights of belligerents, especially
so far as may mitigate the horrors of war, nust
be recognized ; but I do not understand that
Vattel means to say that when the civil strife
ceases and the insurgents are subdued, and the
anthority of the Governmeut is restored, the
loyal eitizens among the insurgents, who never
rebelled or abandoned their allegiance, and
whose private property was taken by the Gov-
ernment or its aunthorized agents and applied
to the public use, were still and foreverto he
deprived of just compensation for it.

Nay. sir, you will observe that the author
makes a reservation, a very significant res-
ervation. He suys these distinct and separate
bodies are only to be * for a time at least.’
What is the signification of this reservation?
What time is meant ? Does he not mean that
after it is ascertained which party prevails, and
the authority of the Glovernment is redstab-
lished, all the rights of the loyal and faithful
subject or citizen are restored with it, as well
those present as those past?

Why, sir, this author, when writing of dam-
ages done by the enemy, says—and | commend
this passage to the consideration of the Sen-
ator from Nevada:

* But it is perfectly consonant to the duties of the
State and the sovercign, and, of course, perfectly
equitable, and even strictly just, to relieve as far as
possible those unhappy sufferers who have been
ruined by the ravagesof war,as likewise to take care
of a family whose head and support has lost hislife
in the service of the State. ''here are many debts
which arcconsidered as sacred by theman who knows
his duty, although they do not afford any ground of
action against him.”— Vaitel, pp. 402-3.

Sir, in the Senate of the United States we
want nothing of these little technicalities that
might pass for sound law in some subordinate
piepoudre court.

The prize cases. Mr. President, it is an
utter mistake to suppose that the decision of
the Supreme Court in these cases determines
the point here involved. It was not in issue
in those cases. This misapprehension was
corrected last winter by the honorable Senator
from Wisconsin, [Mr. How,] during the de-
bate in the Sue Marphey case. 1 avail myself

ofthe benefitofhis better judgment; and simply

reproduce the statement which he then fur
nished of what was really determined by the
prize cases. The cxtract 1 read is from a
review of these cases by Mr. Dana, who was
of counsel in them:

““What the court did not decide:

**1. The court did not deeide that the passing of
the ordinances of secession made the territory of the
insurgent States enemy’s territory orits inhabitants
alien enemies. ;

*92. Mhe court did not decide that the passing of
the secession ordinances terminated, or in any way
affected, the legal relations of the insurgent States
a3 bodies-politic with the General Gevernment or
with their respective States.

"3 The court decided absolutely nothing asto the
effect of the passing of the secession ordinances on
the civil or political relations of the inbabitants of
the insurgent States with the General Government
or with their respective States, or en the relations

of the insurgent States, as bodies-politie, with the
QGeneral Government,
4 The conrt did not deeide that the inhabitants

ceding Biute alien encemies atall, or that
the territory of these States is enemy’s territory.
© What the court did dee

. That in gase of domestie war the Government

of the United States may, at its option, nse the pow-
ers and rights kaown to tae international laws of
war as blockade apd eaptare of enemy’s property at
500

2 That to determine whether property found at
gen is 'enemy’s property,” withintlic meaning of the
law of prize, the same tesis wmay be applied in do-
sstic as in international wars.
3, One of thosetestsisthat the ownerof the prop-
erty so found has his do:icile and residence in a
place of which the enemy has a certain kind and
dezree of possession,

capture and condemnation of those vessels, under
such possession and control of an organized, hostile,
belligerent power ns to render it indispntably *ene-
my’sterritory ’ within thestrictest definitionsknown
to the laws of war.”

The remaining authority relied on is the Mrs.
Alexandercottoncase. If weare onlytoreceive
as authority the principle actually decided in
that case, then I have Lo say it does not apply
to the proposition we are now discussing.
The issue in that case was whether certain cot-
ton seized was the subject of prize or of cap-
ture under the acts of Congress. The court
decided that the cotton was not maritime prize,
but was lawfully captured and should have
been turned over to the T'reasuryagent and dis-
posed of according to the act of March, 1863.
The guestion was s to the status of the cotton,
not of its owner.. Nevertheless, Chief Justice
Chase, in delivering the opinion of the court,
did declare:

* It issaidthat thoughremaininginrebel territory
Mrs. Alexander has no personal sympathy with the
rebel cause, and that her property therefore cannot
be reg-:lr(]ed_ns enoemy property; but this court can-
not inquire into the personal character and disposi-
tions of individual inhabitants of enemy tervitory,
W e must be governed by the princirle ol pablie law,
g0 often announced from this bench as npplicable
alike to civil and international wars, that all the
peopleof each State ordistrict in lnsurrection againss
the United States wust he regarded as enemies uptil
by the action of the Lezislatire and the Fxcoutive,
or otherwise, that relation isthoroughly and perma-
nently changed.”

He further gaid in that opinion :
** Were this otherwise the result wonld nof be dif-
t, for Mrs. ‘Alexander being now o resident in
enemy territory, and in law an eremy, ean have no
standing in any court of the United States so long
as that relation shall exist. Whatever might have
been tho effect of the amnesty had she removed to o
loyal Stateafter taking theoath, it ean have none on
her relation as enewy voluntarily resumed by con-
tinued residence and interest.”

These two extracts contain all that can, by
any ingenuity, be construed 1o farnish any sup-
port of this doctrine of constructive treazon.
1 submit that they fail ac least to the extent
of carrying the disabilities of loyal inhabitants
of enemy territory beyoud the termination of
the war, o as to preclude such inhalntants from
claiming compeunsation for private property
furnished by thein, or seized from them during
the war, to the nse und benefit of the Govern-
i ment.  Mark the limitation of the disability at

s s it

*4, Richmond, Virginia, was, at the time of the -



the conclusion of the first extract, ** until by
the action of the Legislature and the Execn-
tive, or otherwise, that relation is permanently
changed.” Was not “that relation’” perma-
nently changed in the caseof the loyal inhabit-
ants of the South by the suppression of the
rebellion, the return of peace, and the reiéstab-
lishment of the Government of the United
States? What did the court mean by this res-
ervation if they did not mean this?

Observe a corresponding reservation in the
other extract. The Chief Justice says that—
~ "Mrs. Alexander being now a resident in enemy
territory, and in law an enemy, can have no stand-
ing in auy court of the United States so long asthat
relation shall exist,” 3

‘When that relation ceases to exist, whatthen?
‘g’hat is the inf'enflnce? Is ifl not L}mt when
that relation ceased to exist she would have a
standing in court for her cotton? ‘Hﬁ"ﬂ?n%?
not the loyal inhabitants of the South, when
their fictitious and assumed technical relation
of public enemy has ceased to exist by the
termination of the war, lawfully, righttully,
justly elaim compensation for their private
property scized to the use of the Government
during the war? Mark especially the eonelud-
ing language of that extract:

*Whatever might have been the effeet of the
amnesty, had she removed to a loyal State afler
taking the oath,” &e,

What is the implication here? Now, if Mrs.
Alexander might possibly have been entitled
to a standing in court by removing to a loyal
State even while the war was raging, can it be
said, now that all the States are loyal and these
southern loyal cluimantsare all now, therefore,
in loyal States, that they shall still be debarred
from preferring their elaims beeause they were
onee under the operation of this legal fiction
of public enemies? .

But, sir, it is evident that the moral sense
of our courts and of all enlightened mankind
revolts against this iniguitous technicality.
The courts and our Christian publicists are

-extricating, if they have not already extricated

themselves {rom the shackles of this degrading
assumption of international law. Chief Jus-
tice Chase, in this very case, so strenuousl
relied on by the Senators, enunciates the mod-
ern doctrine on the subject as follows:

" Being enemy’s property the cotton wasliable to
capture and confiscation by the adverse party. Itis
true that this rule as to property on land has re-
ceived very important qualifications from usage, from
the reasonings of enlightened publicists, and from
judieial deeisions. It may now be regarded as sub-
stantially restrieted’to special eases dietated by the
necessary operations of the war,’ and as exc]udin?
in general ‘the scizure of the private property o
pacific persons for thesakeof gain.’ The eommand-
ing general may determine in what speeial cases its
more stringent application is requived by military
emergencies; while considerations of publie policy
and positive provisions of law, and the general spirit
of legislation, must indicate the eases in which its
n.Fpiwatmu may be properly denied to the property
of non-combatant enemies.’”

That

Sir, that has the ring of true metal,
is worthy of our Christian ecivilization. 8ir,

houses, storshanse shopsant

by order of Captain J. N. Moore,

this miserable fiction will soon be assigned to
its appropriate fellowship with those abomin-
abledoctrines of the Darlk Ages, when publicists
taught the lawfulness of poison and assassin-
ation as authorized instrumentalities of war, I
fortify these yiews by the high authority of
il.gut. great ornament of the bench, Chancellor
ent:

“The general usage now is not to tounch private
properiy upon Jand without making eompensation,
unless in special cnses, dictated by the necessary
operations of war, or when eaptured in places carried

v storm and whieh repelled all overtures for a ca-
vitulation. Contributions aresometimes levied npon
a eonquered epuntry in lien of confiseation of prop-
erty and a8 some indemnity for the expense of main-
taining order and affording protection,  If the con-
queror goes beyond these hmits wantonly, or when it
is not clearly indispensable to the just purposes of
war, and seizes private property of _pm:iﬁn persons
for the suke of gain, and deat_w;_‘% private dw

T lifieesdevoted tocivil purposzes only, or

1 war upon monunients of art and models of
taste, he violates the modern usages of war, and is
sure to meet with indignant resentment and to ho
held up to the general scorn and detestation of the
world."—Kent's Comnmentaries, pages 93, 90

Something of the same enlightened and just
sentiments must have been in the mind, of
Chief Justice Taney while delivering the opin-
ion of the courtin the case of Mitchell vs, Har-
mony, already referred to, when, speaking of
the discretion as to the seizure ol private prop-
erty by officers of the Army, Le said:

_ “DButitmust beremembered that the question here
is, not as to the diseretion he muy exercise in his
military operations, orin relation to those under his
command, His distanes from howme, and the duties
in which he is engaged, eannot eniurga‘hla power
over the property of a citizen, nor give him, in this
respeet, any anthority which he would not, under
similar circumstances, possess at home. - And when
the owner has done nothing to forteit his rights,
every publie officeris bound Lo respeet them, whether

e finds the property in a foreign or o hostile coun-
try, or in his own.”

And here, Mr. President, T desire to vefer to
a-case decided in the Court of Claims after the
war ol the rebellion commenced, and growing
out of the rebellion, in 1863. Itis the ease
of Grant vs. The United States ; reported in 1
Huntington. It is a case where the plaintiff's
property,consisting of flonring-mills, dwelling-
orralsin Ari-
July, 1861,
command-
ing United States troops in the vicinity of Tue-
son, to prevent its falling into the hands of the
rebels who had control of that section of coun-
try af that time, so that it was, in fact, enemy
country to all intents and puarposes. Judge
Wilmot delivered the opiniou of the court. I
will read his summing up of his epinion :

*Private property must not only be taken upon
urgent nceessity, but for public nse, in order to fix
the liability of the Government to make compensa-
tion, Was the destruction of Lhis property ataking
of it for public use? It is almost of equal publie
imporianee that military supplies be kepl from tho
uze of the enemy as that they ministor to_the sup-
port of our own armies. Writers on publie law do
not diseriminate between property destroyed topre-
vent it from fulling into the hauds of an enemy, and
property taken for the actunlsustenance of our own
military forees. In both casesitis treatod as a tak-
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ing for publie use. In the case of The American
Print Works vz, Lawrenee, (Zabriskic,) the supreme
court of New Jersey affirm that *the destruction of
private property for publie useiza tuking of it within
the meaning of the Constitution,”

“We hllll%. in this case, that the property was de-
stroyed by the rightful order of the eommanding
officer, and upon an urgent and pressing necessity,
and to prevent it from fallingz iMto the hands of the
public enemy and tho-o hostile to the United States;
glaat it was n taking for public use; and that the
Governmentishound under the Constitution tn make
just compensation to the owner. Thelegal duty to
make eompensation raises an implied promise to do
go; nnd bere is found the jurisdietion of this court
to entertain this proceeding.”

And, sir, where, 1 ask, is there any reason
or justice in the law of pestliminium which
does not equally support, indeed more forcibly
support the claim of loyal and true eitizens,
although they may have been inhabitants of
enemy country, to be paid for their private
property taken and used by their own Gover

ment.  What is this law of postliminium? 1

think I have but to read it, as laid down by
Vattel, to make an unanswerable argument in
favor of the claims under consideration.

Vattel says:

“Tho sovereign is bound to protect the persons
and property of his subjects, and to defend them
against the enemy. When, therefore, a subject or
any part of his property has fallen into the enemy's
possession, should any fortunate event bring them
again into the sovereign’s power, it is undoubtedly
his duty to restore them to their former condition’;
to establish their persong in all their rights and obli-
gations; to givo back the effects to the owners; inn
word, to replace everything on the same i’u(:tim}' un
which it stood previous to the cnemy’s eaplure,”

On this point I will eontent myself with the
citation of one more authorvity. It is that of
the late Mr, Stevens, than whom, I suppose,
there were few men more competent to speak
on questions of international law. In speak-
ing to a bill introduced by him in the House
of Representatives in 1867, entitled ** A hiil
relative to damages done to loyal men, and
for other purposes,’’ he said:

. "By the usages of nations the property of the eit-
izens of the belligerent Power tulen or destroyed as
a military necessity iz paid by the Government. But

-'gropqruf taken or destroyed by the enewny is not paid

y the Government. Strictly speaking, the prop-
erty of eirizens of the hostile Government, though
friendly to the congueror, cannot be eharged (o the

vigtor, Butin civil wars it seems to me that a dis-

for their adherence to the p Governmentshoul
betaken care of in ndjusting theconditionzof peave,”
® WIS S T
“Ifthe warhad been between two regular Govern-
ments, both of which survived the war, the victorin
the treaty of peace would recimira thevanguished to
ay all such damages as well as all the expenses of
he war. If neither had conquered the other, they
would probably be silent and each bear his own losz.
Congress is dietating the terins of peace. Lfshe does
not provide for these meritorious claimants she will
be bound in honor to pay them out of the national
Treasury. Ifshedoesnot,individuals will be wronged
and the nation dishonored.”

I repeat, sir, that there is no more reason
why we should restore to the loyal eitizen of
Pennsylvania the property belonging to him
which we recaptured from the enemy than thera
is that we shounld pay the loyal citizen of Virginia
or any other rebel State for his property which

———
our armies seized and applied to public use.
The obligation of the United States under the
Constitution is as strong to protect the person
and property of the loyal citizen of Virginia ag
it 15 to protect the Ferscn and property of the
citizen of New Yorlk.

Mr. President, to enforee this barbarons
dogma of constructive treason, filched up from
the rubbish of the past, would be to reverse the
practice and policy of our own Government
during the whole time of the war. We are
estopped from avowing any such dishonorixg
doetrine now by eur own wiser and more en-
lightened precedents in repeated instances and
in o variety of forms. Let me refer to some
of them ; and first, observe section six of act
of July 17, 1862, Statutes-at-Large, volume
twelve. page 691:

“'J.'htin‘, it any person Witgin tniln}“ St.:..il?.ﬂ or Terri-
toryof the United states, ot an those nauaned as

SR s ine engogod

in armed rebellion against the Government of the
United States, or aiding or abetting such rebellion
shall not, within sixty days after public warning and
proclamation duly given and made by the President
of the United States, cense to aid, countenance, and
abet such rebellion and return to his allegiance to the
United States, nll the estate and property, moneys,
stocks, and credits of such person shall ba liable to
seizure as aforesaid ; and it shall be the duty of the
President to seize and use them as afuresaid,or the
proceeds thereof, And all sales, transfers, or con-
veyances of any such property, after the expiration
of the said sixly days from the date of such warning
and proglamation, shall be nuil and void; and it
shall be asufiicient bar to any suit brought by =uch
perzon for the possession ur the use of sueh property,
or any of it, to allezs and prove that he 15 one of
the persons deseribed in this section.”

There is a plain and palpable distinetion be-
tween the loyal and the (_iialoyal. It was only
those who refused to testify theiv loyalty whose
property was to be confiscated. Bat L beg the
special attention of the honorable Senator from
Massachusetts [Mr. SuMyER] to section ten of
the same act:

“That no slave ezcaping into any State, Territory,
or the District of Columbia, from any other State,
shall be delivered up, or in any way impeded or hin-
dered of his iiberty, except for erime, or some offenze
against the laws, unless the person claiming said
fugitiveshall irst make oath that the person to whom
the lubor or serviee of soch fugitive is alieged to ba

is his lawful owner, and has not borne arms

inst the United States in the present rebellion,
i . i %_%gu:_.ibq;__i._i_lergtq._”_:__l

o the war we ad this distinction,

going even to the extent that where aslaye had

escaped from his master in the South to the

northers and loyal States, the slave might be

sarrendered to the master if the master could
establish his loyalty. :

Mre. STEWARY. T ask the Senafor from
West Virginia if he is in favor of paying those
claims? . _ :

Mr. WILLEY. Well, sir, [ would pay every
honest claim. I do net know that at Pt.lw,t time
I would have paid sucha cluim. Would the
Senator from Nevada?

Mr. STEWART. No.

Mr. WILLEY. Then the Senator and I

agree; and so we shall have no controversy.

This section was a subject of consideration

I,
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by the Supreme Court in the Mrs. Alexander
cotton case. The followingis an extract from
the reporter's syllabus of that case:

* Qur Government, by its acts of Congress of March
12,1863, (12 Btatutes-at-Large, 501,) to proyide for the
collection of abandoned property, &e., does make
distinetion between those whom the rule of inter-
national law would class as enemies; and, through
forms which it prescribes, Eroteu[ﬂ the rights of
property of all persons in rebel regions who, during
the rebellion, havein fact maintained a loyal adhe-
gion to the Government; the general policy of our
legislation during the rebellion having been to pre-
egerve for loyal owners obliged by cireumstances to
remain in rebel States, all property or its proceeds
which has come tothe possession of the Government
or its officers.” 3

There, too, is the proclamation, earlier than
fhose statutes of August, 18061, excepting from
its operation parts of certain States in rebel-
lion because the inhabitants were loyal..

Sir, we have carried this fact [ am avowing
into the national Coustitution, the fourteenth
amendment., We there make a fundamental
discrimination in favor of those who wereloyal
during the war, Yon do there practically deny
that the loyalists of the South were ever public
enemics. By thisprocess of econstructive trea-
son, by this principle of making people public
enemies who happened to live in insurrec-
tionary districts, you made more than three
hundred thousand slaves of the South public
enemies. And yet you extended to these pub-
licenemies the blessings of emancipation ; and
you have appropriated millions of dollars to
feed, clothe, and educate these constructive
traitors and public enemies. Buat when the
white loyalist asks you to pay him forthe horse
he furnished lor our armies, or the food be
furpished to our soldiers, he is repelled with
the rebuke that he was a public enemy. And
the President of the United States rebuked
this odious doctrine of constructive treason, and
placed himself upon the modern platform of
our Christian eivilization, when he instructed
his generals in the field that—

*The United States acknowledgs and protect, in
hostile countries o¢eupied by them, religion and
morality, strictly private property, &e. Offenses to
the contrary shall be rigorously punished.”

We all know that our generals habitually
afforded safeguards to protect the property of
loyalists in the South daring the war. On this
hypothesis of loyal public enemies how can
you reconcile the fact that you continued two
of them, Justices Wayne and Catron, on the
bench of the Supreme Court of the United
States, not only permitting them to act in the
Ligh and responsible position of judges, but
regularly paying them for theirservices? How
of the forty-seven thousand soldiers enrolled
from Tennessee to swell the ranks of your
armies and to carry the standard of the Re-

yublic? You paid them also for their services.

ow of those other thousands collected from
every State engaged in the rebellion to fight
the battles of the country? All these were
paid for their services.

And throughout our whole reconstruetion

policy, in every act of Cangress in that behalf,
almost in every section and sentence, we have
repudiated this horrible pretension of construct-
ive treason and discriminated in favor of the
loyal citizens of the South. So that I repeat,
that the whole pgactice and policy of the Gov-
ernment until very recently has heen averse to
this fiction by which actual friends and faithful
citizens are transformed into public enemies.

Mr. President, while the war was actually
raging, and the event of it uncertain and un-
determined, there might have been, perhaps,
some color of propriety in this legal fiction ;
beeause it could nol be ecertainly known that
the enemy might not triumph, and the peo-
ple and property and territory all might be
meluded in another and independent national-
ity. | dj__ [ l ex-
'e’mpgeé anthority and jurisdiction of
the United States. Their fealty as citizens and
the obligation of protection on the part of the
United States might be dissolved and destroyed
by the result of the war. They might against
their will become foreigners, citizens or sub-
jeets of a foreign Government ; but when the
rebellion failed, and the authority of the Con-
stitution was practically reéstablished over the
property, person, and territory of the loyal
citizen of the South, how ecan it be logically,
lawfully, or honorably said that such a citizen,
who had never betrayed his trust or forfeited
his allegiance by word or deed, must be still
held subject to the disabilities of an actual
enemy ?

Sir, it is derogatory to the Constitution to
admit that the loyal citizen’s rights, eveén tem-
porarily, weresuspended ; that ever there wasa
moment when he might not everywhere claim
its beneficent protection. Sir, wasthere ever a
moment during the war when the Constitution
was not the rightful supreme law of the land
over every inch of the Republic? Was there
ever a moment when every citizen of the
United States, loyal or disloyal, did not owe
his rightful allegiance to the Consiitution ? If
there was, where else did his allegiance be-

long? If loyal persons within enemy territory
“were not still citizens of the United State

. tes,
under the Coustitution of the United States,
and entitled to the protection of the United
States, what were they? Who were they?
Were they ever ahsolved from their alle-
giance? Were they foreigners? No, sir; they
were not only eitizens of the United States,
butwere entitled to all therights and immuni-
ties of faithful ecitizens, and those who were
disloyal, those who had levied war against
the United States, were citizens also, subj‘ect
to the penaltiez of the violated laws, Else
how could they be traitors? IElse how counld
you denounce penaltiez against them as trai-
tors? Ilse how can you reconcile your legis-
lation against them as rebels? Sir, on this
hygothesis, that loval men of the South were
public enemies, net entitled to the protection
of the Constitution, the insargents were not
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rebels at all; the States at war were, indeed,
out of the Union ; and instead of rehabilitating
them by what is called the removal of political
disabilities by act of Congress from the people
there, we ought to require them, as foreigners,
to be naturalized in élue form of law.

Mr. President, this theory of dnfer arma
silent leges can have no place here in this age
and under our form of government, if it ever had
a place anywhere. We live under a constitu-
tional Government, under a written Constitu-
tion ; and, sir, it is never silent; its **still,
small voice'” reaches every shore in the Repub-
lie. It fell upon the ear of every soldier on
either side of every battle of the rebellion, and
was not to be drowned by the thander either

af the eloquence or the artillery of the traitor.

It was mightier than the sword, Its prevalence
could not be cireumseribed by lines of bayo-
nets.  Wherever there was treason it was there
to punish. Wherever the heart beat loyally,
whether in rebel dungeons or in the hiding-
places of mountain or morass, there the Con-
stitution promised the faithful citizen rescne
and redress. And now, that its authority is
unresisted and undisputed, we shall prove our-
selves fur less worthy than he if we fail to
redeem that promise.

No, sir; the true theory is this: the citizen
owes allegiance, fealty. In consideration of
this the Government guaranties protection.
Oue party cannot disregard the compact while
the other remains fuithful to it, either in time
of war or peace. The terms of this compact
Tespecting the matter now under consideration
i, *‘ Nor shall private property be taken for
public use withont just compensation.”” This
18 later than Vattel or Bynkershoek. It is
explicit, too. 1t is not a mere deduction from
the varying and uncertain usages of nations,
ancient or modern, For us, for this country,
for the American people, it is paramounnt to
all international law. It is our written bond,
and thereis no reservation in it, of time, place,
or cirenmstances. It is as binding in civil war
as in foreign war. Tt makes no exception, [t
admits of no exception. There it is—one of

the most precious securities of the American |

citizen.

Mr. President, the truth or fallacy of a prop-
osition is often most readily ascertained by
malking a practical application of it. A sim-
ple illustration is sometimes an unanswerable
argament. Allowme to suggest one or two.

Here, sir, i1s a man from the city of New
York, or Chicago, or any other city of a loyal
State—it matters not what eity or locality in
the loyal States. For convenience I will eall
him Shoddy. The only interest he took in
the late war was the opportunity it afforded to
gpeculate upon his country’s misfortunes and
to accumulate wealth by peculation and fraud.
He watched the ever-varying vicissitudes of
the terrible conflict, eager only to turn its de-
feats and triumphs alike to his personal pecu-
niary profit. His eye never kindled when he

looked upon the flag. No pang ever smote

his heart when there came tidings of defeat;
no joy swelled his bosom when vietory percheci
on our standards ; but money, money, was the
god of his idolatry, at whose shrine he wor-
shiped with a devotion so deep that no ery of
woe, no spectacle of sorrow, ever distarbed it
He virtually coined gold out of the calamities
of his eountry.

Sir, you know that T am presenting no fancy
sketch, You have seen this man a thousand
times, He may be seen any day walking our
streets; and he succeeded in his purpose.
Hundreds of thousands of ill-gotten gaina
flowed into his coffers ; and now his money, coi-
verted into bonds, payable in gold—he drives
fo the Treasury and presents his gold com-
manding coupons, and they are paid, punctn-
ally, serapulously paid. -Dm.anygadr threaten
repudiation? A ‘thousand honest voices de-
nounce the nnworthy menace, properly de-
nounce it. Shoddy must be paid. No Portia
can be retained to circumvent this Shylock.
The honor of the Government stands pledged
for its ob.igations. They must be redeemed.
Yes, sir, Shoddy must be paid, paid to the last
farthing,

But here stands the poor southern loyalist
who did love his country. He did all he
could to preserve it; did so at the peril of his
life, a,mief obloguy and persecution, Perhaps
it was but little he had the power to do. Per-
udventure he furnished a horse, or a mule, or
a wagon, or food and forage for our troops, as
they passed down to give battle to the enemy,
or as they fled from some disastrous field, And
now he modest.lyﬁressea his prayer for just com-
pensation from the Government he loved next
to his Maker, and to which he adhered with a
fidelity which no violence counld overcome or
allurements corrupt. What is the answer which
Senators propose to give him? Why, sir; they
propose to teﬁ him that he wasa public enemy,
and is not entitled to our con-si'r?eratiou. He
must stand aside as unworthy of the protection
of this great Government. International law
is invoked to interpose the dogmas of the Dark

plwee aud the behests of justice,
¥, why, sir, our honor and
credit as a nation require that Shoddyshall be
paid! Shoddy was loyal! Shoddy was not a
public enemy !

Bat, sir, thereis another personage to whom
I wish to ask your attention. I may appro-
priately call him Mr, F. He will hardly need
an introduction ; all will recognize him. For
years prior to the outbreaking of the rebellion
he used hisinfluence to inflame the southern
heart and precipitate the conflict of arms;
and when the war commenced he was among
the first to unsheathe the sword and torn it
against the hearts of his countrymen and the
life of the nation. On a score of battle-fields
he trampled the flag of the Republic beneath
his feet as an unhallowed thing. A hundred
times he imbraoed his bands in the blood of
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our sons and brothers. He ravaged our fields;
he pillaged our houses; he burnt our towns;
he sacked our cities. He did all that skilland
eourage and the most malignant hatred of our
Government could accomplish to destroy the
nation. According to well-attested facts he
murdered our soldiers in cold blood after cap-
ture and surrender, and burnt others, wounded,

bleeding, and helpless, in the houses where
they had erept to die.

And yet, sir, that man lives to-day ; lives at
liberty, lives in the perfectenjoyment of every
civil righs of the American citizen. Bir, where
in all the annals of history can you find the
parallel of such forbearance? It risesup to the
full measure of the sublime charities of our,

him dragged from the bosom of his family and
carried away in chaing to the wilitary bastiles
of the iraitor because he would not renounce
his allegiance to his Government. I have seen
him hunted like a wild beast and driven to the
mountaing for a refuge from the fury of his
neighbors because he would not acknowledge
the insurrectionary authorities of the rebel-
lian. I have seen him standing by the grave
of his neble boy who had fallen in battle
beneath ourown starry banner, and heard him
mingling with the utterances of a futher's grief
thanksgivieg to God that he had been per-
mitted to give a son to die for his country. I
have seen all this and more. It was he who

divided with the weary soldier of the Il e ublic
whokno

(;hnsmn civilization. It more
vision of England’s great poet, and transcends
his immortal definition of the guality of merey :
" The guality of merey is not strained ;

£ dmppeth as the gentle rain from heaven

Upon the place beneath ; itis twice hlossed ;

Ir blesseth him that gives and him that takess

'Tis mightiest in the mightiest; it hecomes

Tire throned menarch betier than his ernwo:

11is saepter shows the force of temporal power,

The nttribute to awe and najesty,

Wherein doth sit the dread and fear of kings;

But merey is abovethis sceptared sway,

1t is enthroned in the heart of kings,

It igan ateribute to God himself:

And earthly power doth then shov likest God's,

Whenwerey seasons justice.” ’

Thus, sir. we have {reated our aetual ene-
mies. How do we propose to treat our actual
friends ¥ May I be permitted to present one
of these latter to your notice? 1 do so with
some hesitation; for [ fear from indications
quite apparent that he may not be well re-
ceived. Yet | will venture to do so. I know
him weil,  In the light in which I regard him
he possesses a nobility of character which chal-
lenges my highest respect aud admiration, It
was in 1861 I became more intimately ac-
quainted with him; in those dark days when
in the locality where he lived he was forced to
decide between his section and his country;
between his State and his nation ; between the
prejudices and prepossessions of his  education |
and the prmmp%ﬁl of an enlarged patriotism ; |
between the ties of kindred and long- cherishiad
social relutions, and J‘memcal bmushment
from hoth; between fidelity to his flag and
denuneiation, confliscation, and the dungeon.

But, sir, he never faltered. 1 have seen

which the rapaeity of the enemy had su[femd
to remain, [ was he who gnided the fugitive
prisoner who had escaped from the prison-pens
of the South avonnd the sentinels of the foe
and passed him safely on to his family and
home.

Sir, how can you czll snch a man a publie
enemy? Afier you have remitted to the active,
eruel, and bloody traitor his forfeited 1ife, his
forfeited propeity, his forleited eivil rights, and
to a large extent egual political rights, how
can this great, just,and beneficent Government
withhold from such a citizen just compensation
for his privaie property taken for public use
upon the mizerable plea that although person-
ally loyal and true, yet happening to liveamong
the disloyal and untrue he was technically a
pubiic enemy? What sophistry can tociare
such a citizen into any enemy to his country
in any sense of the word?

And I beg leave to say, moreover, that there
is an important principle of policy involved in
this question. 'T'he utter want of jastifieation
of the late war of the rebellion, to say nothing
of the lessous of history and cur knowledge
of human nature, admonishes us that we may
reasonably expect future civil wars.,  What we
do to-day will pass into history. an.lsl;s in

. tl;e é‘;ﬁfﬁ %W%fm laffw,ﬂr r?%tm

\\11[ be if we determine now that they are to
be regarded as public enemies, not entitled to
the benefit and prﬁtectiqn of the guarantees ol
the Constitution?  But I will not detain the
Senate,

Printed ut-tﬂﬁﬁngrcssiwnl Globe Ofice.




