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OPINION or JUDGE AHOLT

HUNTINGTON, W. VA., April 7, 1915.
HON. H. D. HATFIELD, l V

G0�U67"%»07� of W est Virgimai,
Charleston, VVest Virginia.

DEAR SIR:��I am in receipt of your request for an
opinion upon the legal question involved in the follow-
ing interrogatories, and will give a brief answer to eac
in its order. 4

INTERROGATORIES.

�1. When is the Governor authorized to borrow
.money for State purposes, and, if loans can be made by
him, for how long�? -   g

�2. I11 case of outstanding liabilities of the State be-
, ing in eXcess of available revenue, what is the duty of

the officers who have to deal with such a condition? As
an example: In case of liabilities exceeding revenues
in the Way of appropriations, is any preference to be
given with respect to the department of government
maintenance over appropriations for general and sun-
dry purposes, or should they pro-rate available sources

r of revenue among all appropriations made by the Legis-
lature �I? &#39; r s

�3. Is it theduty of the auditor to issue Warrants,
When the proper requisitions are made upon him, for a
part or all of an appropriatio�n made by the Legislature
for any purpose, Whether the revenue has been provided
or not for such an appropriation, or in case it requires
the payment out of thegeneral state fund, andthereis
no money in the treasury to meet such obligation at the
time being, but in the future funds will beavailable for
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that purpose, what would be his duty in this regard�?
Also the reverse position, wherein the appropriation
was made by the Legislature, and no funds provided for
its liquidation, what would be the duty of the auditor"!

�4. Is. an appropriation made in excess of the State�s
available revenues at valid,appropriation°.?�

FIRST.

POWER OF GOVERNOR TO MAKE� TEMPORARY

The power of the Governor to borrow money under
our law is exceptional, and not general, and is governed
by Section 4 of Article 10* of the State Constitution, and
Section 26 of Chapter 144 of the Code of West Virginia.

So much of the constitutional provision as relates to
the question under consideration reads as follows:

�N o debt shall be contracted by this State ex-
cept to meet casual de�cits in the revenue * * * *. �

Article X, Sec. 4, VV. �Va. Consti.

if   And the statute referred to provides tha-t��

�The Governor may raise, from time to time, by
temporary loa11s, not having over eighteen months
to run, nor bearing a greater interest than two cents
per one hundred dollars per day, so much as may
be needed to supply the wants of the treasury.�

4 Code, W. Va., Ch. 14, Sec. 26. R 4

The power of the Governor, therefore, to borrow is
limited to temporary loans, not to run more- than eighteen 4
months, and solely for the purpose of meeting a casual
de�cit in the State treasury; and, in consequence, it be-
comes necessary to determine what is a casual de�cit,
and �the word �casual� (as de�ned by the law writers)
means happening by accident or brought about by an un-
known cause�. i S
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Am. &iEng. Ency. of Law. (2 ed.) Vol. 5, page 762.
As applied to the case in hand,-my information is that

the de�cit began in 1913, and was cavlled by you to the at4
tention of the Legislature in your biennial message of
1915, as well as by your Special Message upon the sub-
ject of taxation addressed to that body in its regular
session of the same year. Under these circumstances,
it becatmeithe duty of the Legislature, under the Consti-
tution, to �levy a tax for the ensuing year suf�cient,
with the other sources of income, to meet such de�ciency,
as well as the estimated expenses of such year�.

W. Va. Const., Art. X, Sec. 5.,

This, however, the Legislature refused or declined to
do, and adjourned without taking any note of the de�-
ciency. Immediately they were reconvened by you in
extraordinary session, and their attention once more
called by special message to the de�cit, and once again
they declined to �levy a tax for the ensuing year suf��

, cient, with the other sources of income, to meet such de-
�ciency, as well as the estimated expenses of such year�,
and adjourned. Under such circumstances, whatever
may have been the character of the de�cit in the begin-
ning, whether �casual� or otherwise, it looks now as if
itwere no longer accidental or fortuitous, but had be-

/come mteznmlomtl, upon the part of the ,Legisla.ture at
least. This, of course, is based upon the statement of
fact that there was then an actual de�ciency in the reve-
nue.

I am likewise informed that this de�cit is growing,
and that the revenue and liabilities of the State are in
such conditlion that, if a loanwere effected for a period �
of eighteen months, under the statute, upon the theory
of a casualpde�cit, the incoming revenues would not be
suf�cient to meet the current expenses and pay the loan
at the time speci�ed; so that the loan would either have
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gene[r;a.l public revenue of the State, Without refer-
ence tothe date of their passage, and irrespective
of emergency clauses.�

V Syl. 7.

And, in the case last above cited, it Was held that�--
�A general appropriation Act to defray the ex-

penses of the executive, legislative and judicial de-
partments of State government must take preced-
ence over an appropriation for the Soldiers and
Sailors Home.�

Syl. 3.

THIRD. ,

DUTY OF AUDITOR IN. ISSUING WARRANTS.

Your question is threefold:
(a) �Is it the duty of the Auditor>to issue Warrrantis

When the proper requisitions are made upon him, for a
p-art or all of an appropriation made by the Lielgislature
for any purpose, Whether the revenue has been provided
or not for such an appropriation�;
A (b) �What is his duty when the appropriation re-

quires the payment to be made out of the general state
fund, and there is no money in the treasury to meet such
obligation at the time being, but in the future funds Will

a be available for that purpose,� and,
(cm) �Wha.t is his duty Where the appropriation Was

made by the Legislature, but no funds were provided for
its liquidation?� i

In response to the first query, I am of the opinion that,
the Auditor ought not to issue Warrants, although an�*»�§
appropriation has been made and a requisition based
thereon presented, unless there is money inthe treasury
applicable to thepayment of the same, or at least unless
funds will be available in the future for its payment.
This latter contingency is involved in the second query.
llhe Auditor is a. constitutional of�cer, elected by the



9

people, and with certain powers and duties vested in him
by statute. These duties are set forth in part in Section
5 of Chapter 17 of the Code, and require him, before he
issues his Warrant upon the Treasurer, to ascertain hovv
much is justly due by the State, Whether or not the same

E has been authorized by law, and also Whether or not

T of investigation and decision. N

there is an appropriation not exhausted or expired out
of which it is properly payable. He is no mere clerk,
but has serious and responsible duties to perform look-
ing to the protection of the treasury, and with power

In response to the second query, I am likewise of
opinion that, when the appropriatioll requires the pay-
ment to be made out of the general State fund, and there
is no money in the treasury to meet such obligation at.
the time being, but in the future funds Will be available A
for that purpose, the Auditor ought not to issue his War-
rant until the funds provided shall have become avail-
able. A Warrant so issued would scarcely call for a
check from the Treasurer until the funds had actually
been covered into the treasury for its payment; for, if
the Treasurer were to issue his checks upon such War-
rants, and in advance of deposits to meet them, the re-
sult Would be a cloud of worthless checks issued in the
name of the State thatpwould bring discredit and dis- -
grace. I W

In response to the third query, �Where the appropri-
ation Was made by the Legislature, but no funds Were
provided for its liquidatio11,�.� Ishould say that it is the
plain duty of the Auditor to issue no Warrant.

FOURTH.

IS AN APPROPRIATION MADE IN EXCESS�
OF THE STA TE�S VAILABLE REVENUES
A VALID .~�PPR()PRIAT10N? A

Revenues may be diminished by delinquencies, any



gin  treasury may be produced by excessive appropria-
tions; and I should say that, Wherever the excess of an
[appropriation over available revenues �happens by

evade the constitutional inhibgition,� the excessiveappro-

écasual de�cits in the revenue.� All other appropria-r

valid.

10«

gcasual de�cits theerein occur. Liliewise, casual de�cits

chance of accident, and Without design or intention to

priation so casually occurring would not be void; other-r
Wise, Section 4 of Article X of the Constitution would
not recognize the legality of a debt created �,�to meet

tions in excess of the State�s available revenues are in-

In re Appropriations, 13 Colo. 316; 22 Pac. Rep. 464.

a Very respectfully, a
  * JOHN H. HOLT &#39;

..gE_~

,¬;,_-_.-;,_,.
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OPINION OF JUDGE MASON

. L CHARLESTON, W. VA., April 13, 1915...
HONORABLE H. D. E[ATFIELD, v   S v .

Govemor of lVe3t T/&#39;z&#39;rgm/ta,
Charleston,

MY DEAR Grovi«1nNoR:--1 am just in receipt of your let:
tier today asking for my opinion upon two questions con-
cerning your duty as Governor of the State.

First. �Am I, as Governor, in the present finan-
cial conditions of the State and upon the State�s
credit, authorized to borrow money so asto meet
expenditures under the appropriations made by&#39;the

  Legislature?�  e

In replyto this question I will say that,  �I under-
standthe law, the only authority you have to borrow
money for the use of the State is found in Section 26,.
Chapter 14, of the Code of- West �Virginia, which is as
follows: .

�� ml� The Governor may raise, from time totime, by tem-
porary loan, not having over eighteen months to run, nor
bearing a greater� interest than tWo cents per hundred
dollars per day, so much as may be needed to supply the

is This statute limits your authority to ; raising money
by temporary loans. "When it i;s.made to appear to you
that it is necessary to raise money to supply the Wants,
of the treasury, this may be done by .a temporary loan
not having over eighteen. months to run. Sfou must
the judge as tothe necessity and as to Whether or not
the loan is a temporary one. - .-
It iwoulda seem a that the ltegislatture intendedi to confer i

this . authority upon �the Governor to provide money p
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when it appeared that therevvvere assets applicable to
the payment of the State�s debts, but not available at
the time. �I� do not understand that the Governor Would
be authorized, under this statute, to provide funds for
the payment of debts created by the legislature, but to
pay which no provision Was ma-de by it. In other Words, g
the authority of the Governor under this statute is sim-
ply to raise money by temporary loans to supply the
Wants of the treasury for the time being.� VVhether or

. not conditions exist justifying you in raising the money
in this Way is a question for you to determine under all
the circumstances. I 2

I Second. You also ask me the following question:

�In caseof the outstanding liabilities of the state
&#39; being in excess of available revenues, What is the
duty of the otlicers who have to deal with such a
condition? As an example: In case of liabilities
exceeding revenues in the Way of appropriations, is
any preference to be given with respect to the de-
partment of government maintenance over appro-
priations forgeneral and sundrylpurposes, or should
they pro rate available sources of revenue among
all appropriations� made by the lergislature-�.3�

The Supreme Court of Colorado has answered this
question very fully, and as I believe, correctly.

In a case decided by that court, October 25, 1889,� the
. court says: I I e

5&#39;  �_�Acts of the General Assembly making the necessary
I I appropriations to defray the expenses of the executive,

legislative� and judicial departments of the state go�\vern�i
 :ment for each �scal year, including interest on any valid I
" public debt, are entitled. to preference over any other 5ap- ;

propriations from the general public revenue of ;;�the
I� State ijwithout �reference to the date of their passage,-"and

V irrespective of emergency clauses.� :   r!   7
I I This opinion has�*bé�en"repeatedly a�irmed by thesame



13

court, A and, as I have indicated in my opinion, correctly
cpropounds the law of this State.�

If the Auditor and Treasurer of the State of VVest
Virginia shall �nd that the available resources of the
state are insu�icient to pay all of the appropriations�
made by the legislature, �then it is clearly the duty of
these officers to give preference tothe payment of ap-
propriations made� to defray the expenses of the legis-
lative, judicial and executive departments of the �State;
Any other disposition of the public funds, in case the
revenues are insufficient to pay all of the debts, Would
Weaken, and perhaps destroythe state government. The
business of the State government cannot be carried on
except through the agency of these officers, and the ser-
vices of these of�cers cannot be secured Without the pay-
ment of their salaries. A

It seems to me very plain, both upon principle and
upon authority, that Where the revenues are insufficient

l to pay all of the obligations of the State directed by the
legislature,� that it is the duty of the Auditor and Treas-
urer to make preference inlfavor of the payment of the
salaries and appropriations made for the three depart-
ments of the state government, Without Which the func-
tions of the State could not be performed. Adifferent
coursewould permit the funds of the State to be with-

~ drawn from the State treasury Without reserving a suf-
�cient amount to pay the expenses necessary to �sustain
and support the state government, a &#39; | i

These are my views hastily prepared.   I regrett-hat I
liavetnaot had more time, and better opportunity, for a
fuller investigation, so that I might give you a more lsaité L
isfactory 7-answer to  questions propounded.

A Veryltrulyyours, A i     i  -

IV.Ix

*7/r .
L ,
.l.,., ~.~ -W: A , 
     
     .+�.maa,aan».-V&#39;,.-
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a : _OPINION OF TAXCOMMISSIONER BLUE�

Office ofState TaXConmimissioner, Charleston
~ i   i Apr�ll2,l915.�.

DEAR GoVEB.NoR Hmnnnn:-� it A X i
L You have regquestejd Views upon -the following ques-

,tions:  ii�   i �

First; iAreyou as governor, inthe present
. _�nanci_al condition of the state, and upon the
V state�s credit, authorizedto borrow money so as

toiiimieet exppendituprees"under the appropriations
� i made byrthe legislatures? i <

Second: If you are authorized, and if money
should be borrowed upon the state�s credit, fromi

~ What source could the loan be repaid? a

founder the nnwninns in the constitution, bills making
appropriations for the payof members and officers of
the legislaiturer, and for salaries of the of�cers of the gov-
ernment, and for general purposes, are required to be i
made separately. Consequently, appropriations of pub-
lic moneys are made in three bills, knoWn as the legisla� s
time appmpm&#39;a»tz7on bill, the eacecuitilve appropriation bill

� and the general appropriation bill. a It is Well to keep in
mind that appropriationsofi moneys out of the public
treasury are required to be made by three separate bills, it

t for it must be pres11_med that the makers of the Consti-
tglltiionl had in mind some good purposefor such require-
ment.  is   i-

CONDITION oF�rI1r: S1�A1�Ev�S FINANCES.� i
i In yollriseveral miessagesiitoi thellegislatutre, both to the

regular session of 1915 and the extraordinary session, i1n¢
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the fact that su�icient revenues were not provided to take
  care of existing de�cit and appropriations as made by

the legislature.     , A
The Auditor and the Treasurer have publicly an-

nounced. that there are not sllfticient funds to the credit of
the general revenue to meet current requisitions there-
on, and consequently the state has suspended payment
-out of the general. revenues. My understanding is that
on the 22nd day of March, 1915, the general revenues of
the state Were overdrawn about $200,000; that in conse-
quence thereof the Treasurer willissue no checks for

. �warrants drawn upon the general revenue until the over-
draft therein has been made up and funds are available
to the credit of the general revenue.

PROVISIONS OF THE CONSTITUTION AND THE
GENERAL STATUTE.

Sections 3, .4 and 5 of Article 10 of the Constitution
are as follows :

o �3. No money shall be drawn from the treas-
ury but in pursuance of an appropriation made
by law, and on a Warrant issued thereon by the
Auditor; nor shall any money or fund be taken
for any other purpose� than that for whichithas
been or may be appropriated, or provided. A
complete and detailed statement of the receipts
andexpenditures of the public moneys, shall bepublished annually. 0   . 0   0

�4. N o debt shall be; contracted by this State," E
s except to meet casual de�cits in the revenue, tore-

deem a previous liability of the State, or to sup-
press insurrection, repel invasion� or defend the
Statein timeof war; butthe payment of ainy*lia-

 bility other than that for the ordinary expenses
- of the Staitley shall be" equally distributed. over a
period of at least twenty years.

�5. �The power of taxation of the Legislature
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i shall extend to provisions for the payment of the
State debt, and interest thereon, the support of
free schools, and the payment of the annual esti-
mated expenses of the State; but Whenever any
de�ciency in the revenue shall exist in any year,
it shall, at the regular session thereof held next
after the de�ciency occurs, levy a tax forthe en-
suing year, sufficient with the other sources of in-
come, to meet such de�ciency, as Well as the esti-
mated expenses of such year.�

Section 26 of -Chapter 14 of the Code is as follows:
��The governor may raise, from time to time,

S by temporary loans, not having over eighteen,
S months to run, nor bearing a greater interest than
two cents per hundred dollars per day, so much� as
may be needed to supply the Wants of the treas-
ury. "�

Theprovision in section 4 of Article10 to the effect .
that no debt should be contracted byithie state, etc., is
an inhibition upon the leg*£slalt~ive as Well as other depart-

.ments of the state government. VVhether an appropri-
  �ation creates aid�c�bti*Within the meaning of the constitu-~
tional �inhibition against contracting a debtdepends on
the character of the . appropriationg and the manner of�
its payment. In general, any act or transaction by
Whichthe state becomes bound to pay money creates a.
debt; but making appropriations already provided for by
therevenue laws is not creating a debt in the sense -of the
inhibition, even "though in anticipation of such revenue,
But an appropriation for which the reven�ei laws are
inadequate, anxdeiforywhich no provision is .made by
ap-propriationitself, creates, at S debt. If, hoWever, ggfthe
appropriation law makesxsuch provision, no debt is icre~
ated. 36 Cyc., 884 and .authorities there cited. S S



-

~ v-.�

�-~�,p.g� �--~&#39;*- &#39;~��~ v~v-~"-mg �--�.- -W. -- .,.., -.,..,.., .,.,.,....-M A, ._. .. -, N
.- .
.,_...:,,,,,_,,, ,

17

OASUAL DEFICIT.
cThe phrase �casual de�cits in the revenue� has not

�been construed by the courts of this state nor the courts
of Virginia. Like phrase in constitutions of other
states has been de�ned as follows:

�A casual de�ciency of the revenue is one that
happened by chance or accident, and without de-
sign or intention to evade the constitutional in-
happens by chance or accident, and without de-
/veyl v. Foster (Ind.) 21 N. E., 41.

A LEGAL PRESUMPTION.

It is a legal presumpt.ion that the legislature would
recognize any de�ciency in the revenue andstay within
the inhibitions 0f the constitution, and at the same time
make provision for payment of all legal demands upon
the public revenue.��-Gray�s Limitation on �Taxing Pow-
ers, Sec. 2159. VVhile this presumption exists, it has
been said, however:

�Hence, while the general assembly must ex-
ercise their own judgment in the �rst instance,
yet if, by reason of error of judgment, or for any
other cause, they exceed the constitutional limit
in making appropriations or in authorizing ex-
penditures, such excessive acts are mere nulli-
ties.� In Re Appropriations, 22 Pac. Rep., 467
and authorities there cited.   f

It therefore follows that so far as the appropriaatioaos �
as made by the legislature, ewceccl "the fricvcmocl provided
by the legislature, the excessive, appropriations are mol-
ilities, and the decisions indicateéthat as to such nullities
the state auditor should not draw his warrants. In Re
Appropriations, supra, the Court said:

�If legislative acts�, making appropriations
in excess of constitutional limits have unfortu-
nately received the g&#39;ove=rnor�s signature, instead
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of his veto, he should nevertheless withhold his
approval from any and all vouchers relating to
such unconstitutional appropriations. So, also,
the auditor should refuse to clmlwahy wowaht
thiere]�or, and the treasurer should deiolme to make
payment thereon. In reference to matters aris-
ing under an act which is clearly unconstitutional,
the unauthorized act of one government official is

A . no justi�cation or excuse for a similar act by an-
other.�

See also Stuart V. \Na_.hoe, 28 Colo., 194 and Soldier�s
rH&#39;ome case,� 17 Colo., 587. iParticularly in last case

� where it was �held:

a �It is the duty of every public of�cer connected
with the administration of the state finances to .
treat as void each and every appropriation in ex-
cess of constitutional limits.� �     s a

The Colorado constitution is similar to ours and some_ 7

years ago a �nancial situation somewhat like unto ours;
arose in Colorado and the decisionsvof that state on such
questions seemed to be the leading cases.

PREFERRED p APPROPRIATIONS.
Wheii the total opproprialtiohis exceed the total reve-

mte, the question arises, �What appropriations shall be
t preferred, or rather, what claims on appropriations

shall be preferred? The provisions of the Con-
stitution requiring the legislative and eooemtttve appro- L.
priations to be made in separate bills from the �Q69�?/67�QLl»
Cl~pp7&#39;0]?M.»Cl-tl0% bill may indicate the purpose of the. mica};-
ers of the constitution as to this. The sovereignty_fof&#39;
the state is exercised through its three great rgovejrn-s
mental departments,-��the executive, the legislative: and
the judicial. To destroy or so impair these three ide-
opartments that they cannot exercise their usual and: nec-
essary functions, destroys the very government itself,
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brings the sovereignty of the stateinto contempt, and
results in chaos and anarchy. The language of the
Court of Appeals of Kentucky in Rhea, Trcraisurer v.
N eguja/mm, 153 Ky., 611, aptly expresses the proposition:

1, c �But should the Legislature fail in its plain duw
ty under section 171, by refusing to levy any tax
Whatever, should the State cease to govern?
VVould its courts of justice and its penal and char-
itable institutions close their doors? Vifould its
peace o�icers, for Want of support,be compelled

1 to turn the State over to the passions of the law-
s less and vicious elementlsi? Woul~d the legislature ,
be incapable of incurring the expense of a session,
and therefore unable to meet, even though the
meeting were called for the sole purpose of levy-
ing the necessary tax to pay the running expenses
of the sta.te°.3r N 0 one Would hesitate to answer
these questions inthe negative. Considerations
of this character have necessarily led to the rec-
ognition and adoption of certain elementary can-
ons of construction, which are peculiarly applica-
ble to the interpretation of constitutional provis-
ions, and especially to constitutional prohibi-
tions.�

Assaid in In Re Appropriations, supra, appropria-
tions, other than those necessary to defray theexpenses
of the state government, may be made to foster and
maintain public institutions and public improvements
that are proper, to the extent of the surplus over the
amount required for the necessary appropriations to
maintain the government. And, as said in Stuart v.
Name, 28 Colo. 194. o 1 1

l 1 �The necessary apprroppriaitions to defray the
1 expenses of the executive, ;legislative andjudicial

departments of the state government for each �s-
cal year, including interest on any valid public
debt, are entitled to preference over any other ap- ,
propriations from the public revenue of the state,
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without reference to the date of the passage of the
acts making such appropriations.�

The Whole question ofpreference, as Well as the au-
ditor�s duty will be found fully discussed in the ca.ses

T �of In Re Appropriations, Sltu»a4"t v. N cmce, and Old Sol-
diers Home Case, supm.

A UTHORITY T0 BORROW.

The Constitution -does not say Who, if any one, shall
borrow for the State. It does not provide that a debt
may be contracted �to meet casual de�cits in the rev-
enue.� Section 26 of Chapter 14 013 the Code, above set
out, provides that the governor may raise from time to
time, by temporary loans, not having over eighteen
months to run, �so much as may be needed to supply the
Wants of the treasury.�

There are three limitations in this section.   First, the
loans must be temporary and payable Within eighteen
months. Second, must be restricted to the needed sup-
ply of the treasury. Third, not exceeding the rate of
interest provided by statute.

CONCLUSION.

The governor, in my opinion, cannot borrow on the
credit of the state, unless the same can be paid and dis-
charged Within eighteen months out of the revenue pro-
vi-ded for and to be collected. But temporary loans, not
having over eighteen months to run, to supply the Wants
of the treasury, may be made by the governor on the
credit of the state, when the same can be paid and
charged out of the revenues provided for and to be 5col-
lected, Within eighteen months, particularly for the
pose of maintaining the three great departments of? gov-
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ernment. See Hovey, Govemor v. Foster, (Ind) 21, N.
E., 39.     *

I have endeavored to show (1) that the revenue pro-
vided for and to be collected must be �rst used to main-

tain the three great departmenrts of government; (2)
that all appropriations for other purposes, so far as
they exceed the revenues provided for and to be col-
lected, are Mulllt-t�l:-68. Therefore, if any moneys are bor-
rowed, the same must be �rst applied to the mainte-
nance of the three great departments of �government,

� and such moneys must be repaid within eighteen months
out of therevenues provided for when collected. L It fol-
lows, of course, that moneys may also be borrowed to
maintain such institutions as by their very �nature can-
not be well dispensed with, provided that the same can
be repaid and the obligation discharged within eighteen
months out of the revenues already provided for, when
collected. If the auditor�s warrants and treasurer�s
checks thereon are restricted to the purposes and with-
in the limitations stated herein, the revenues, when col-
lected, will be suf�cient to discharges the loan within the
statutory limit.

F Very sincerely yours, 
     
     FRED O. BLUE,

State. Tax Clommsisséoncr. A
GovERNoR H. D. VHATFIELD, t

Charleston, West Virginia.
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