





BASIS OF REPRESENTATION,

In Convention, ¥ebruary 24, 1851.

Mr. Wrirrey. T feel that some apology is due to this committee for
the eagerness with which I have sought the floor. T assure you that it
was not with the vain hope of being able to entertain this committee, or
to enlighten it, nor indeed to influence the opinion of a solitary member
of the committee. [ entertain no such vain hope as that; 1 stand here,
coming from the still, small, quiet circle of private life, and find myself,
for the first time in my life—not very extended indeed—in the presence
of a deliberative assembly, in the attitude of a member of that assembly,
without experience, without ability, without anything to recommend
me to the consideration of the committee, I, therefore, entirely and
most respectfully cast myself upon the charitable indulgence of the com-
mittee, while I attempt to address it for a few moments. I have found
since [ eame here that it has been necessary, at least common, to define
one’s position, even one’s political position. 1 feel that my position is
too hnmble to need definition. ~ But if it were not, in that respect, I
would still decline todo it. T shall address myselfto the subject to-day
without reference to political questions; aund 1 hope that while I shall
have the honor to be a member of this body, no action of mine will in-
dicate to which of the two great political parties I belong. L shall ad-
dress myself to the question to-day w thout reference to sect or section.
I shall hz‘ot‘_a‘_'_’&'d" ress you as an East or West Virginian, but as a Virgini-
an ; and T hope it will not be presumption in me to assume still broader

ground. Standing upon the broad platform of American republican

equality, [ shall address myself to the question in the light of this great
fandawental priveciple.  We are engaged in no new controversy. This
controversy commenced long prior to the agitation of public sentiment
which convened this body. This controversy commenced long prior
to the Convention of 1829-30. It is as old as the lust of power. Tt is
the old contest between the few and the many. Itis the same sirug-
gling effort continued through centuries past, to centralize power in the
hands of the few against the antagonistic struggle of the many to have it dif-
fused abroad in the community. It is the same old contest that has been
convulsing the world ever since the world was populated—the struggle be-
tween the money power and the many power. For a while, and indeed
most generally, since the history of the world commenced, the contest has
been adverse to liberty. Our own birth as a nation is an exception—or
an approximation to it—to the general rule. We came into existen ¢ asa
people upon different principles from the money principle—from the prin-
ciple that would concentrate the government in the hands of the few.  We
came into existence under the auspices of the great doctrine of popular su-
premacy. Under the operation of that principle, we have flourished for
three-fourths of a eeutury in a manner which, it seems to me, ought to have
vindicated it and silenced all opposition to it. But it seems that even here
in the good old commonwealth of Virginia, the same battle is to be fought
again ; at least the proclamation of war has been issued. T invite the at-
tention of the committee to it for a moment. The same old contest be-
tween the power of wealth and the power of the people is started here,
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#nd it is insisted that we shall establish the legislative power of our gov-
ernment upon the following principles :

“ Representation in both legislative bodies shall be apportioned among
the counties, cities and towns, according to the number of white inhabi=
tants contained, and the amount of all taxes paid in each; deducting from
such taxes all taxes paid on licenses and law process.” Thisis a part of
the proclamation of war against the friends of popular government.

This is the proposition now before the committee. It has f{requently
been remarked during these dicussions in this body—it was even remarked
by the distinguished gentleman from Fauquier (Mr. ScorT,) prior to our
adjournment —that our forefathers had repudiated the doctrine of democratic
government in its purity, and had discovered a new principle of govern-
ment which, I believe, was denominated the true principle of republican
government, namely, a majority of interests, as the legitimate source of
the legislative power of government ; and the same assertion has been re-
newed since the re-assembling of the Convention. Duiing the progress of
the discussion before this committee on the present amendment of the gen-
tleman from Fauquier, the principle on which the western portion of the
committee on the basis of representation propose to predicate the legisla-
tive power has been denounced as an innovation. It has been stigmatized
as an innovation upon the true principles of government as recognized in
this country. May I not be allowed to ask the attention of the committee
for a very few moments to see whether that is the fact. What is the pre-
dominating principle in regard to the basis of government recognized
throughout the United States? The principle of the amendment is just as
much of an innovation upon the existing constitutional law of Virginia as
the principle of the suffrage basis can be, for representation in Virginia is
now based neither upon the one nor the other, but solely upon an arbitrary
arrangement. What, then, is the American doctrine on 1uis subject? I
have taken the trouble to examine the several constitutions of the Statesin
this respect; and the result of this examination will show that the suffrage
basis is by no means obnoxious to the charge of novelty. I have not had
access to the constitution of California, T'his State is still so far out of
the Union, that it may be doubted whether it is fairly in at all. I will not
then adduce that as authority, but begin at the last of the other States and
travel backwards.

In Wisconsin the basis of representation is white inhabitants; in Iowa

_white inhabitants ; in Texas free populatien ; in Arkansas free white male
inhabitants; in Michigan white inbabitants ; in Florida federal population ;
in Missouri free white males; in Alabama white inhabitants; in Illinois white
inhabitants ; in Mississippi free white inhabitants; in Louisiana qualified
voters; in Kentucky ditto; in Indiana white male inhabitants; in Ohio white
male inhabitants ; in Tennessee qualified voters; in Georgia senators by dis-
tricts, lower house free white inhabitants; in N. Carolina, senate taxation,
house of representatives federal population. We have come now toa
sprinkling of the mived basis principle. In Virginia we have arbitrary
districts without reference to any principle, based upon the mere eaprice of
an arbitrary will. Maryland is in a state of abeyance. The basis of rep-
resentation is indefinite. It is, however, not the mixed basis. Pennsyl-
vania taxable inhabitants; New Jersey, Senate by counties, and House of
Representatives upon “ inhabitants;”” New York population ; Connecti-
cut, by towns, &c. ; Rhode Island population and towns; Vermont taxable
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inhabitants ; New Hampshire, Senate on taxes, and House of Represen-
tatives on ratable polls; Massachusetts the same ; Maine on inhabitants.
Now, I suppose that all the preceding instances are to have no effect, -
The principle, it seems, upon which we are to arrive at a conclusion that
the suffrage basis is an innovation upon the constitutional policy of the
United States is, because it does not accord with the constitution of South
Carolina ; for within the broad limits of this confederacy, that is the only
State that recognises the very identical principle that is set forth in the
amendment to this proposition. Well, this would probably be enongh for |
me to say on this subject. I have shown that it is no innovation, and I |
have shown from fact that the well recognized constitutional principle—
American constitutional principle at least—is that of population in some
form or other; and consequently it would throw the burden of proof and’
argument upon the gentleman from Fauquier, and upon those who think
with him, to show the propriety of their scheme, which I may more properly
call an innovation upon the constitutional policy of this country. But the
doctrine of the basis of representation on suffrage has been made obnoxious
to another malediction by the gentleman from Buckingham, (Mr. Fuqua,)
Wwho pronounces it an “arrant abstraction.” Let us look at that * arrant
abstraction” for a moment. Suppose it were an abstraction. 1 will admit
that the principle upon which suffrage is based is an abstract principle.—
But does it follow that because it is abstract in its character, that it is to be
totally excluded from all consideration in framing a constitution? Eve
truth is in some sort an abstract idea. Therefore to exclude a principle in
the establishment of government because it is abstract in its character,
would be to exclude all truth. Nor do I perceive that these principles
are so abstract as to be incapable of being reduced to practical application
in the structure and administration of government. What are these prin-
ciples which gentlemen would deny and exclude from all practical effect in
the establishment of our constitution? I remark in regard to them, in the
first place, that they are not new ; they are indeed no novelty ; they ure ag
old as society itself; they are as old as man, for when God “made man he
endowed him with these principles, and has stamped upon them the seal that
they are natural and inalienable and indefeasible. And our forefathers
have laid them at the foundation of our government ; they have laid them
at its very threshold, and we must trample them under our feet and disre-
gard them before we can found a government upon the principles of the
mixed basis. But although they have ever been the natural birth-right of
mankind, it was reserved for the earlier history of the country—for those
who participated largely in the earlier events of our history—to give them
a definition and redace them to a practical form. There is still another
name that has been given to this principle, which more appropriately at-
taches to those who advocate popular sovereignty. We have been called
radicals, and I do not know that this is peculiar to our location at the west ;
for I understand that you have some radicalism in the east as well as in the
west. I believe my friend from Accomac claims to be an “infinite radical.””
But let us look at this matter. Gentlemen warn us against the revolution-
ary tendencies of the times. 'We are admonished to adhere (o the pringi
ples of our forefathers ; we are warned against destroying the old land-
marks that they laid down. Now, I take upon myself to say, that we are
not desiring to depart from those great American doctrines—from the prin-
ciples of our forefathers; but we are desiring to build up a government
upon those very principles ; we are not seeking to cut loose from the shore

-



6

and drift away upon the uncertain current of speculative experiment. For-
tunately for us, those principles have been recorded in solemn form, and in
language so explicit as to admit of neither misconception nor prevarica-
tion. One of them is as follows: ““all power is vested in and derived from
the people.” If adherence to this maxim entitles me to the cognomen of
¢ radical” or ‘revolutionist,” I cordially aecept the name. But my
radicalism—my retrogradatlon, stop there. 1 will not go further back. I
am no great admirer of speculative theories. T am not particularly given
to abstractions. But, I am willing to go back to this principle; but I am
determined to stop there. I will not consent to go behind the revolution
which established this great political truth, and exhume the discarded prin-
ciples of English aristocracy, and fill our halls of legls]atwn with the rep-
resentatives ot wealth. I will never consent to revive odious distinctions
and privileged classes, founding claims to superior political power upon the
possession of property ; but I will stop where I find the prmuple declared
that *“ all men are by nature equally free and independent.” I will adhere
to the rule that “ no men, orset of men, are entitled to exclusive or sepa-
rate emoluments or privileges from the community, but in consideration of
public services.” And I call upon gentlemen distinctly to say whether
thev will subscribe to these doctrines of our fathers, whose wisdom and

virtues we are so often and so vehemently admcnished to revere and to
cherish, or whether they will repudiate and reject them. I fear that the
ﬁdmnatlon of our eastern brethren for the principles and wisdom of our fa-
thers is rather an ‘‘ abstraction”—I will not say an ‘“arrant abstraction.”
I call upon gentlemen to give practical evicence of their own veneration
for the wisdom of our ancestors, by giving practical existence and effeet to
the principles that “all power be]ongs to the people.”

There is another doctrine or maxim of popular government to Whl(‘h I
wish to advert for 2 moment. I mean the jus magjoris, or right of the ma-
jority. This right has been denounced by the gentleman from Halifax,
(Mr. Purkins,) as an  absurdity.” He has argued to show that the idea
intended to be conveyed by the framers of the Bill of Rights, by the terms
“ majority of the community,” meant a political majority ; and that a po-

" litical deOr]t) is a mAJOFIt_Y of interests, embracing therein every imagina-

ble species of 1aterests, both of property and persons. I do not know that
I distinctly understood what that gentleman meant by denominating the
right of the majority, as understood by western gentlemen, as an absurdity.

But it seems to me that if his interpretation of the purport of our Bill of
Rights bea correct one, it will involve himself in something of a dilemma,
for he distinctly admitted in the course of his remarks, that the maxim was
true that the people were the source of all political power. Let us test
his pomlon. «¢ All power’’—not a part, but « all power is vested in the
people”’—not in property, but in ‘ people.” If, therefore, those interests
of property which he declares are constituent elements of the political
commumtv, or ma_]onty,” have no power in them, and all power resides in,
and is in fact inherent i in, the people, how can it be true that the ma_]orlty
he speaks of is a majority of interests? I think that the gentleman’s posi-
tion is an absurdltv, that it presents as complete a reductio ad absurdum
as can be found in Playfair’s Euclid.

When considered with reference to himself alone, every man would be
entitled to the unrestricted enjoyment of his own opinions, and to conform
his conduct to the dictates of his own judgment. But men think diffe-
rently, act differently, and are mﬂuenced by different motives. They are
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not, indeed, always guided by their judgment, fallible and fluctuating as it
is, but are too often influenced by corrupt considerations. Now, man is a
social being; and in a state of society, differences and difficulties would
necessarily ensue. ~Conflicts and collisions, moral, physical and political,
would necessarily result in the community. To preserve society, there-
fore. and by preserving society, preserve mankind, we must look for au-
thority somewhere to adjust these difficulties and harmonise these differen-
ces. Where shall it be found ? In the unthinking horse ?—in the stupid
mule ?—in lowing herds ?—in bleating folds ?—in the vaults of the ban-
ker ?—or the fields of the farmer? No, sir, no. Such things would fail
yon in the hour of need. Like the gods described by the ancient prophet,
they have “eyes, but they see not; ears, but they hear not; hands, but
they handle not ; feet they have, but they walk not.”” I do not intend to
continue the reference, and say, that they who put their trust in them, are
like unto them ; but I do mean to say, that such things cannot properly be
considered the trueand legitimate source of trueand legitimate political power.

I will repeat the maxim, “all power is vested in the people.”” Now,
what portion of the people, who are by ¢ by nature equally free and inde-
pendent,”’ shall be clothed with the proud prerogative of determining and
- administering the rights of the community ? Coustituted as society is, and
must continue to be, differences will arise among the members of the society,
of varied and vital importance. Who shall settle them? Where all can-
not or will not agree, whose opinions ought to prevail? Common sense
answers—the majority. Necessity answers—the majority. The Bill of
Rights declares that this power rightfully belongs to the majority —inalien-
ably and indefeasibly belongs to the majority. If not in the majority, in
how many less? I propound that question ; and I respectfully ask the
attention of the committee to it. If the majority have not this right, in
how many less than a majority does this right exist? And, moreover, of
whom shall this favored minority consist? Answer me that question.
Who, in the first place, shall have the right to select this minority ? T de-
mand to know that. Is it a divine right, a self-existing, self-demonstra-
ting right? Will gentlemen inform me on this point? I repeat the' ques-
tion again. In a community of men who, by nature, are equally free and
independent, who do constitute the minority who is to govern the majority ?

We have been living under the existing constitution for some twenty
years. How was that constitution established? What guve it being
and authority ?  Was it your lands, your slaves, your property ? - No.
It was the voice.and the will of the majority of the community—at least
of the qualified voters. Now, I hope we shall succeed in our labors
here, and before long prepare an amended constitution. What will be
dove with it? You will present it to the people irrespective, too, of
their property, or the taxes paid by them. What for? To ascertain
whether it is the will of the majority tnat it should be adopted. ' If it
should, unfortunately, contain the mixed basis of representation, and
should, therefore, fail to receive a majority of the votes of the quilified
electors, it will be rejected ; even though it should receive the votes of
persons who paid two-thirds of the taxes of the commonwealth. And
yet this jus majorts—this right of the majority is denounced as a ¢ po-
litical absurdity.” Why, gentlemen cannot get their mixed basis with-
out it. ,

If some process could be adopted by which the intelligence and in-
tegrity of the community could be certainly ascertained, and graduated
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50 as to bring these qualities and qualifications to bear on political ac-
tion, there might be some propricty in confining political power to less
than a majority of the people, provided such minority possessed the
greater amouut of virtue and capacity. But I do not understand eas-
tern gentlemen to predicate their claims for superior legislative power on
any such premises. They do not arrogate to themselves such superi-
ority. They say that they possess more property, and pay more taxcs,
and are, therefore, eutitled to greater political power.

I propose to consider, briefly, this assumption. 1 wish to know how
it is that wealth confers any such authority. Does it, necessarily, im-
prove the mind or the heart? Does the mere fact that a man possesses

' a great amount of goods and chattels necessarily quality him, either men-
tally or morally, for the faithful and efficient discharge of the duties of a
good citizen? Is property the source of patriotism? 1Is love of country
no higher princiyle than love of money ? I understand the character-
istics of the good citizen to be a of a very different nature. But, aside
from the fact, that the possession of property has no inherent efflciency
to impart virtue and wisdom toits possessor, so as to enhance his qualifi-
cations for the discharge of his civil or political duties ; it might not be
unavailing to inquire what its usual incidental effects are upon the pub-
lic morals and integrity. And here, T think T may appeal to universal
history to attest the truth that the due administration of justice, and the
civil liberties of mankind, have suffered less from the rapacity of the
poor than from the encroachments and corrupting tendencies of wealth,
Wealth itself is power, and its possession by masses, like its possession
by individuals, has been often made the instrumentality of oppression.
Whether we may not find an apt illustration of the verity of this assertion
in the history of our own commonwealth, I shall not now stop to inquire.
It is said that “power is always stealing from the many to the few.”
And [ feel assured that the reason of this, to a great extent, has been
that this favored few were the proprietaries of wealth. A refercnce to
the oligarchies and aristoeracies of all time will confirm this position.
Wheresoever there have existed privileged orders or classes, from the
patrician at Rome down to the nobleman in England, there, it will be
found, that they have controlled the wealth of the country to a predomi-
nating extent. Now, of all kinds of aristocracy, thatis the meanest, and,
usually, the most despotic, which derives its authority fiom property,
Birth and lineage, rendered illustrious by a long succession of honora-
ble ancestors and noble deeds, challenge our homage with some color
of apology ; but that upstart pretension to superior political authority,
founded upon the simple possession of lands and tenements, goods and
chattles, is abhorrent, not ounly to the spirit of liberty, but also to the
spirit of a man. 1t is downright presumption, wrong in principle, dis-
astrous in its practical effects, and anti-republican in its nature.

And thus an examination of the actual consequences of a departure
from the true theory of a free government admonishes us of the im.pro-
priety of discarding all abstract principles as « arrant abstractions;”’ and
Justifies us, I think, in regulating the important matter occupying the
attention of this committee, in insisting upon giving practical effect, in
our organic law, to the great political maxim, that the majority of the
people is the only fountain of political power. :

Lut it may be alleged, perhaps, that although in organizing the gov-
ernment in the first place, the will of a majority may be necessary and
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ptoper, yet the mnjority'may will, in order to protect the rights of the
minority, tn place the iegislative power of the government in the hands

of the unority. 1 shall not stop to discuss this proposition. Grotia

argumenti—suppose it wereso. I ask what is the will of the majority
representing the present question 7 Is the majority of the eommunity
in favor of the mixed basis, or of the suffrage basis? T propound that
question to gentlemen.  You know —tais committee knows, there is a

majority of at least one hundred and fifty thonsand of the people of |

Virginia—a majority of at least fifteen thousand of the qualified clee-
tors of Virginia, in favor of distributing the legislative power according
tosuffrage. 1 will repeat the fact. I wish it to be thought of by the
people. I want the world to understand it. More thau one hall of the
people of Virginia, by at least one hundred and fifty thousand—more
than one hall of the voters of Virginia by at l-ast fifteen thousand-—are
stauding thisday kuocking at the doors of this hall, after long years of
delay, after mature deliberat on and a quarter of a century’s discussion,
ard paticnt endarance of their grievances, they are now, to-day, at this
moient, knocking at the doors of this hall, demauding their proper po-
litical power, and an apportionment of representation upon the pr nei-
ples of the declaration of rights.  Shall we resist their suit? You kiiow
that such is the fact. We all know it. And yet the gentletwan from
Fanquier, (Mr. Scorr,) in the presence of this popular array, and in

answer to this solemn appeal, exclaims, “ How long shall.our. patieunce -

be ubused by the eternal clamoring.of the West, to get its hands. upon
eastern purse sirings 2’ | have long admired that distingnished gentle-
mai.  Theard that expression with profiund regret. Docs the gentle-
man from Fauquier mean to say, that the western people are corrtiptly
iniuenced by the spirit of plunder? Does he mean to say that their
delegates on this floor are actuated—

Mr. Scorr. Iexpressed no such sentiment.

Mr. WiLLey. I understood the gentleman from Fauquier to say dis-
tinctly, the other day, in response to sowe remarks of the gentleman
from Kanawha, (Mr. Summirs,)and in a manner most emphatic, “how
long shall our patience be abused by the eternal clamoring of the West
to getits hauds on the eastern purse strings 7”7

Mr. Scort. Yes,sir,

Mr. WirLey. 1am glad, however, to understand that the gentleman
did not mean any impeachment of our motives; and glad that I have
afforded him an opportunity of making the disavowal.

In regard to this question of western majority, allow me to submita
few statistics. In 1790 the eastern majority of white population was
185,932  In 1800, it was 159,903. In 1810, it was 126,114, Iu 1820,
it was 94.964. In 1830 it was 57,012, Inu 1840, the scale was tarned,

and there was a western majority of 2,172. 1In 1850, the western ma-
jority was 90,392. At the same rate of progression, what will it be in i
18607 in 1870? It will no doubt be 300,000, Our taxation will in-

crease in equal ratio ; sa that it will be but a few years, until we will
be entitled to a majority of representation even upon the mixed basis.

And yet the gentleman from Halifax, (Mr. Purkins,) speaks of the

mighty voice of 100,000, which is to begin to swell on the ocean shore
and roll up to the Piedmont country; and there be increased in its vol-
ume by the voice of another 100,000 ; ani then this voice is to rush
over the Blue Ridge, swcep across the Valley, and over the Alleghanies,
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and then it is to begin to thunder and lighten, and shake the earth nunless
the mixed basis prevail.  Let me tell that gentleman that he will find a
spir.t there which will set our hills and mouutains ou fire ; and welll
meet his voice with earthquakes and volcanoes. He had better look
out. [Great laughter ]

Oue of the prineipal objections relied on by eastern gentlemen, against
trusting the West with the political power which we claim, is the sel-
fishuess of human natare. But 1 would inquire whether the minority
are not just as selfish as the majority 2-—whether power in the hands of
the mauy is not as safe as power in the hands of the few ? it st be
lodged somewhere, and expediency, as well as principle, requires that it
should be vested where it rightfully belongs—in the majority of the.
community. The best exponent of expedieney is truth. Whatsoever

1s abstractly right, is usually practically expedient,

I hav: listened with no small degree of amazement to the utterance
of certain opinions on this floor. It may be owing to my inexperience.
Having mingled little with the world, it may be worse than 1 suppose.

‘But I think I know something of the people of West Virginia. 'l hey
. are not cut-throats—they are not robbers.  Théy ate fiot
“spirit of plunder,” as the genileman from Fauquoier, (Mr. Scornr,)
 seems to suppose. They are not corraptly « clamoring to get their
“hands on eastern purse strings.” T cast back the Iwputation.  The
/Western people are at least as virtuous and patriotic and trust-worthy as
‘the people of East Virginia.

acttiated by a

Tentertaln no utopian ideas of human perfectibility. But I had sup-
posed that the anglo American race was capable of self-oovernnient. [
had supposed that this fact was here admitted. If 80, men must be
trusted with the administration of the powers of government. It politi-
cal power is only vested in, and only derivable from the people, it is
equally vested there, and equally derivable therefrom. Men must be trus-
ted, aud they must be trusted alike, or there isan end to republican equality.

Our own glorious history triumphantly confutes this plea of distrust
agaiust the popularintegrity. it amply vindicates the patriotistm of the
masses. It shows that reliance may be placed upon the non-property
holder, as well as upon the wealthy. Without any foolish desire to em-
beilish a period, or to appeal to the passions, I may yet be allowed to
refer to the proud annals of our past history—prouder and brighter and
more illustrious on account of the practical agency which they exhibit
of the popular fidelity. I ask gentlemen who it was who shed their blood
most freely in our revolutionary struggle for independence ? Whom did
the “ father of his country” lead to victory?  Upon whom did he rely
in the dark “ days which tried the souls of men”? Was it upon the slave
owner, the land owner, the man of merchandize, the wealtiy? 1 will
venttire the assertion that seven-tenth~ of those noble men had no {itle
to a foot of the soil which they enriched by their blood, shed in defence
of it. And when they shouldered their knapsacks, they carried on their
backs their entire stock of goods and chattles. Yet we confided in them.
We placed in their keeping ¢ our lives, our fortu nes, and our saered hon-
or;” and we were not betrayed. And this day, the star-spangled ban-
ner, floating yonder from the flag-staff on the capitol, is the imuortal
memorial of their integrity. Why, the shouts of the victories of Chapul-
tepec and Buena Vista are still echoing in our mountaius, and floating
across your lowlands. Who fought those brilliant achievements ? Who
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successfully carried our arms through the Mexican war and planted the
standard of our country upon the palaces of the Montezumas? W agit
our luudiords, our slave owners, or the wealthy proprietaries of the conn.
try?  No, sir, no. 1 hazard uothing in say ng that few, very fsw of the
comon soidicry were property holders of any kind to any cousiderable
exteut. And yel they were trae to the death,

Now, I demand to know, why wen similarly situated and similarly in-
terested in the welfare of the community, may notsecurely be entrusted
with auteqaal participation with the whole community, in the adminis-
tration and exereise of the ordinary powers and duties of government.
We have nwre to fear from withiioldiug trom the people their Just and
equal privileges and political atthority, than from granting to ihem the
full enjoyruent of all their natural rights.

But I am given to understand that gentlemen predicate their claim to
representation upon the basis of property and taxation, not merely upon
the ground of expediency, but as a matter of political right. It is alleged
that he who contributes most to the support of the government, shonld en-
joy most authority in the government—that taxation and representation,
are correlative terms, and should exist in ¢qual vatio. I will “avail myself
of the present occasion to declare that I understand, and unequivocally ad-
mit, that one of the first and great duties of government is to secure the
citizen in the perf ct enjoyment of his property. I wish this to be expli- {
citly understood. But I cannot conceive, how it is necessary or proper that |
in order to secure the rights of property in one portion of the cominunity, |
1t is also necessary and proper to invade the personal rights of the other por-/
tion of the community.  In other words, I deny that property can be the
proper and legitimate source of legislative power, or that tax.tion can be
the legitimate rule by which to apportion the legislative power ; because,
to grant this, would in the matternow the subject of discussion, necessa rily
mnfringe the indefeasible, unalienable rights of a majority of the community.

Irepeat that the West does not oppose just and equal pratection to prop-
erty. I repel the insinuation that the western people are actuated by any
sinister purposes. It is true, we are seeking for power, but it is because
it belongs to us; it is because that it is right that we should haveit. et
me tell eastern gentlemen that such inuendoes come from them with a bad |
grace, whilst they claim for themselves, in open violation of the principles |
of popular sovereignty, the very same power which they are unwilling to |
entrust to us. Do not gentlemen perceive, that they, a mere, a decided !
minority of the people, are assuming to themselves the right to control, as |
far as legislation can, the property of the majority of the people? Yousay |
the case s different. You say that the minority possesses the most prop- |
erty, pays the greater amount of taxes, and, therefore, an arbitrary exer-|
cise of power by the majority would affect youmore than an arbitrary ex-/
ercise of power by the minority could affect us.  Allow such to be the Fact,jf
The effect is the same in principle and character, differing only in extent,
So that you are denouncing as wrong, the exercise of a power by us, whilst
you are claiming the right, even though in the minority, to exercise the
very same power yourselves. T-would be authorized to refer here, I think,
to the farmer and the judge, and the ox that was gored.

The protection afforded to property by means of allowing it representa-
tion in the legislative department of government is wrong, because the
principles by which it is regulated must hecessarily operate unequally and
partially. The mixed basis does not and cannot operate alike on all sec-
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tions, and more especially it cannot aperate with equality on individuals.
The principle is, therefore, radically wrong, and practically anti-republi-
can; because it inevitably produces inequality. 1 think I can demonstrate
such to be the fact. .

What is the object of constitutional law? I acknowledge that it is, in
part, t» protect the minority. Its great object, however, is to protec indi-
vidual rights. How shall this protection be secured?  Nat by giving
each individual the control of legislation. That would be an a'bsurllity.
But it is alnost as absurd to give any number of individuals less than the
majority such control. If any number less than a majority, why not
ten, fiveor one?  But indivilual rights canuot be secured by any legislative
majority, whose will is unrestrained by positive law and fixed limitations
of jower. The will of legislative bodies like the will of individuals is
changeful, variable and fluc'uating. Hence the propriety of written con-
stitutional law, by which the people, in their original sovereign capacity,
restrict and regulate the action of their legislative agents and all others, by
definite principles and rules which cannot be transgressed without their
consent. 'This is the reason of written constitutions, and when these or-

anic rules are well defined, the interests of individuals as well as of sec-
tions wust be secure. If gentlemen fear to entrust the taxing power in the
hands of a western majority, let them provide a constitufional hmitation.
Will it be said that having the power. we will disregard any such hmita-
tion? Let me ask what becomes of western interests in the bands of an
eastern majority 7 You will say that the undue exercise of aibitrary yow-
er over our property, lives and liberties, will be prevented by the unchang-
ing and unchangeable rules of constitutional law. I hope so. But if con-
stitutional limitations are potent enough to protect the West from the East,
why should they not be strong enough to protect the East from the West?
Tt issaid that it is a “bad rule which don’t work both ways.” Do gen-
tlemen seek to establish the prineiple that the irresponsible, fluctuating will
of n legislative majority, representing a minority of the people, will secure
either the Fast or the West, either the welfare of the majority or the mi-
nority 7 Surely not. Therelare, if constitutional limitations of power
are necessary and adequate to the protection of western rights, so | think
they will be adequate to protect eastern rights. . And hence a legislative
mai';nri!y is not only unjust, hut unnecessary.
efore 1 proceed to show more minutely the partial and unequal opera-
tion of the mixed basis of representation, allow me to refer to the princirle
of taxation discussed the other day by the gentleman from Augusta, (Mr.
Surrry,) and to express to him my obligations for the able, elegant and
eloguent argument with which he entertained the committee. I allude to
ad valorem taxation. Now, I do not now mean to commit myself’ irrevo-
bably to that principle. 1 will wait for further discussion. At present I
can see nothing objectionable in it. What better security against dicciimi=
nating and oppressive taxation could gentlemen desire? Let every species
of property be taxed according to its value—let no one species of jnoperty
be taxed higher than any other species of equal value—and what ground
can there be for complaint or alarm? And what pretext can gentlemen
urge for property representation, in order to protect it from undu- taxa-
tion? This ad valorem principle now scems to me to be just, and of casy
and equal application. - With such a just and plain limitation of the taxing
power, why, how is the rich man entitled to more legislative power than
his neighbor, who, though less wealthy, is entirely equal in virtue and in-

%
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telligence, and every other characteristic of a good citizen? It is true, he
pays more taxes. He contributes more to the support of the gorernment.
But ought he not to do so? One of the great objects of the gevernment,
is the protection of property. Well, the citizens property is protected, and
he issecured in the enjoyment of it.  What more is heentitled to? Being
more wealthy than his neighbor, he derives more advantage from the gov-
ernment, and ought in justice to contribute more to its supj ort.

Allow me to illustrate the equal operation of equal, or ud valorem tax-
ation. A citizen East of the Blue Ridge is worth $10,000. A citizen
West of the Blue Ridge is worth $1,000. According to existing rates of
taxation, which are ten cents on every $100, the eastern man would pay
ten dollars and the western man would pay one dollar. The former would,
therefore, pay ten times the amount of the latter. But he is ten times as
able to pay, and is ten times as much interested in paying it, for he derives
ten times as much advantage from paying it. There is, therefore, no in-
justice or hardship in the operation of the principle. Thus citizens are
equally burthened and equally benefited.

Now, contrast this mode of taxation with the practical effects of the
mixed basis plan of distributing the legislative power of the governm-nt
accoriiing to taxation, by which it 1s proposed to secure the property of ‘he
minority by coaferring the legislative power on the minority. Do this
fairly, and it will be seen that this mixed basis system is partial and nne-
qual in its operation and effects, both sectionally and personally. Why,
there are thousands of the citizens living in the Trans-Allechany district,
who possess more property and pay more taxes than thousands of the citi-
zews living in the cismontane districts; and yet because your aggregate
wealth is greater than ours, these same eastern eitizens are to be vested
with more political power than western citizens who pay twice the amount
of taxes. I will venture to say that there may be found West of the Blue
Ridge at least twenty-five thousand tax payers, who pay a greater amount
of taxes than twenty-five thousand eastern tax-payers who might be se-
lected, and vet these latter huve more weight and are to be clothed with
more power than the former. Is this justice? Is this consonant with the
spirit and requirements of republican equality ? How does it happen that
a man paving one dollar of public revenue, by living in the vicinity of
wealthy neighbors, is entitled to more weight in the government than the
anan paying twenty dollars, who residesin the midst of a community that
isnot wealthy ? If property be really and rightfully the source of repre-
sentation. should it not be every where equally represented? Should not
those who actually possess the property and pay the taxes, enjoy the bene-
fit of the po'itical authority cennected therewith ? Certainly no principle
can be sound which operates so partially. I will further illustrate this
idea, Monongalia county has a population of something above 12,000;
and at the late election for delegate to this boly, east above 1,200 votes,
“That county, under the present distribution of the legislative power, sends
one member to the House of Delegates—under the proposed apportionment
it would send two members. Now, John Jacob Astor when living was
worth thrice the assessed value of ali the taxable property of Monongalia
county. Apply the mixed basis impartially, and Mr. Astor, if he were
living and a citizen of this commonwealth, woald be entitled to one or two
representatives in the General Assembly. But apply the principle as it is
proposed in the report of the committee on the basis to avply it, andaf John
Jacob Astor were now living in Monongalia county, he would be entitled
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to no more political power than the poorest qualified voter in it, and not so
anuch as any head of a family in Richmond or Norfolk, \J\hn had ]Jdll:l
‘tweive aud a hall cents tax on a Yankee clock! How can such inconsis-
tency be defended 7 And if the principle be wrong when applied to indi-
Widuals, how cen it be right when applied to communities of individuals ?
~ With the leave of the coumittee, I will briefly advert to oneor two other
considerations in this connection. 1t is urged, that if the legislative power

. be transferred to the West, the revenue of the East would be liable to be

3&" R S

\ absorbed in western improvements. Do gentlemen forget, that whilst the

saine power remains on this side of the mountains, the revenues of the
West are liable to be absorbed in eastern improv emerts ? May I not ask,
has not such been the case? It may be answered, that the burden of tax-
ation falling more heavily upon the eastern tax payer, because he has more
taxable property, there 1s, on that account, no danger of such an abuse of
power. Letis see. If I wish to improve my estate, there is no hardship
in levying a contribution on thut estate which 1 am to reeeive back again
in the form of improvement on that estate.  So thatif T am taxed two dol-
fars and my neighbor only one dollar, I am at lust a gainer, if the whole
hree dollars be expended for my benefit.  The fallacy, therefore, of such
an argument is obvious, since an eastern wajority ean control the applica-
€ion ol the entire revenues. But we are told that the legislative power
has been in eastern hands ever since the organization of the commonwealth,
an | has never been abused. When gentlemen are diiven to such a dilemnma,
they seem to forget another proposition or principle much msisted on by
some of them—1© mean the selfishness of mankind Justitying constant guar-
anties and distrust.  But I would simply inqguire, are not the western peo-
p]t- as virtuous and Pdtm)ﬁf as the eastern people 7 Do gentlemen pretend
to sy they are not ! Then why not give us the power ? You have en-
Jﬂ\l"d it a reasonable length of tine. You ought to be satisfied and not
complain, if we are “:Ilmu to relieve you of its rt"-‘«pDHSIhﬂjut‘S and its bur-
dens.

Still referring to the lust of power and the plea of selfishness, allow me

suppose a case  Suppose the Bast retain the legis'ative power in the
bdmh of the minority ; and suppose that in the course of time, western
Fopl!fdh(, and wealth should so increase, as by the prineiples of appor-
honmznnt on the mixed basis, the West should be entitled to a majority of
:eprt‘qenialmn, might not a selfish minority. prmnpr:I by the love of power,
~vefuse to make that apportionment ? Would it exceed the eastern idea of
the selfishness of mankind to imagine it possible that this minority, under
- such circumstances, mizht be induced so {o modify and multiply taxation on
eastern property, as to keep the mixed basis always above the popular
standard, soas fo retain the power, especially since this minority would al-
Sways have it in its power to appropriate this inereased revenue to its own
bel efit?

But the greatl source nf'appre'nenkmn is your slave property. T take it
apon rm%c?f‘ to sav, that there is no ground for any alarm that any wes-
fern najority w ould or could oppress ; the eastern slave holder by exhorbi-
Rant taxatlon, or by any enactment affecting slave pr operty. Look at the
‘eondition of the Valley, To say nothing of the counties of Wythe and
Kanawha in the Tmnq-Aﬂurhany distris t, let me invite the attention of the
. committee to the following facts: The county of Angusta pavs tax on
2,801 slaves; the county of Berkeley on 1,099 ; the county of Botetourt

(om 2,019 the county of Clarke on 1,034 ; the county of Frederick on
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1,401 ; Jefferson on 2,419; Roanoke on 1,316; Rockbridge on 2,428
Kockingham on 1,283, These nine counties wouud be entitled to 18 dele-
gates, on the basis of suffrage in a house of one hundred and fifty-six mem-
bers Cannot any body see, that in all questions affecting slavery or slave
property, all these counties would unite with the East? * Insuch u case the
whole Valley would unite with the East.

Let me ask, where all this time are the hives and  the liberties, the souls
and the bodies of the western people? T desire to repeat this interroga=
tion. Where all this time are western life and personal rights? - Are they.
not to be considered in organizing the government? How isit? Consti-
tuting as we do a majority of near 100 000 souls. we are asked, mod=
es'ly asked to surrender our lives, liberties and persons, so far as they can
be affected by the legislative power of the govern:nent, to a minority, Dis-
guise it as you may, you are regarding your goods ani chattels with higher
distinetion, than you are the life and liberty of the western citizen. Are
younot? Are you not demanding that your property shall, virtually, have
place and power in the legislative department of the government to the
exclusion of the free men of the West. Isit right? Isit tolerable? Is
there a man below the Blue Ridge who. if transferred beyond the Allegha-
nies, would submit to it? Not oae! Not one!

I beg leave to say that a considerable portion of the little personal es-
tate which I possess, consists of a family of slaves. I am a slave holder,
and [ regard the title to this property, as to all other property, as sacred,
equally sacred.  But I cannot allow my interest, in this respect to over-

ride the natural richts and liberties of one hundred thousand of my fellow

citizens. No! You, a mere minority of the peop'e, claim autliority to
legislate for the majority —to control their interests, civil, religious, politi-

cal, even life itself.” You have no right to such control. I speak with all

due deference to the opinions of others, and with the diffidence which my
humble position on this floor ought to inspire ne. T impute none but the
purest motives to any gentleman, but I s)eak the sentiments of my heart 3
and when I remember that T speak the sentiments of my constituency oo,
I am emboldened to declare, here in my place, that such assumptions, if

carried into effect and made a part of the organic law, would be monsirous

oppression, utterly subversive of the dearest principles of political liberty
and republican equality. :

I am weary of this cry of selfishness—this inferential impeachment of |

western integrity. It has been ringing in our ears for the last quarter of a

centurv—the stereotyped decree against every petition we have preferred [’

for political equality.  When we ask for our natural liberties, we are told.
that we are clamoring for abstractions—arrant abstractions ; when we sue
for an equal and just participation in the « dministration of the government,

we areanswered that men are selfish.  The distinguished gentleman from
Fauquier, (Mr. Scot,) cries out—* How long shall our patience be ahused, |

by this eternal clamoring of the West to get their hands on our purse-
i 2 2 S T 2 g
strings””  The fears of eastern gentlemen ave idle  What is there 1o jus-
tify them in the history of the past? Upon what facts do gentlemen pre-
dicate their apprehensions of our integrity 7 There are no facts to justify

them. These apprehensions are the mere bugbears of an excited imagina-

tion —mere speculative assumptions, having their origin in their theories of
human selfishness. -

I appeal to the record. The gentleman from Halifax, (Mr. Purkins,)
has made it necessary. Idoso with reluctance. Self-commendation is’

s
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hardly ever in good taste. But the gontleman’s remarks in reply to the
remarks of the venerable gentleman from Greenbrier, (Mr. WiLLiam Smirs,)
require some notie.  Besides, I feel myseif in ome sense compelled to re-
fer to those events of which gentlemen have spaken, to offset the constant
reference of eastern members to the moderation and jusiice with which
they have exercised the power in their hands, and to repel the imputations
against western fidelity and patriotism. 1 confess I feel some pride, withal,
in making this reference. Lappeal then to the record. How was it some
forty yearsago, when the invader was enticing away your negroes, burning
your villages, piilaging your property, and driving your families into the
interior? How was it tiren, with an enemy in your midst, vho. when you

:sought to repel the invader from before you, might recall you by the mid-
night glare of your own dwellings in flames? You called for help.  And

the echo of your call had hardly returned from our meuntaiss till the roll of
the western drum was heard on your eajitol square. Where were your

Cideas of selfishness then? Where was your distrust, when you were aim-
ling us for your defence? We came at your call. The district which I,

in part, have the honor to represent, sent down her men, her Haymonds,

~ her Morgans, her ‘I ennants, her Hurrys, her Staffords, and others equally

. worthy. But they did not all come hack. No. Many a desolated wes-

tern fireside—many a bereaved family attested the fidelity of the western
heart that day. And now the gentleman from Halifax (Mr. Purgrins)
tel's us that we received our wages—we were duly paid off—* we had our

| reward and ought to be content.”” Yes. the bones of some of these brave

men now lie bleaching on your pine hills and pine barrens. along your sea
coast, to reproach you for your ungenerous distrust ; and the gentleman

from Halifax (Mr. Purxins) cries out from the midst of these aflecting me-

mentoes of western fidelity—* T am tired of hearing these things—you have
had your reward—be content.”

I inust pause here to pay a tribute to the memory of a great, good man.
Under whose banner did those true-hearted western soldiers rally 7 Tt was
that of a man as true-hearted as they, or any man that ever lived— the no-
ble General Robert.BePaylor. Thereand then it was he learned our

character, our fidelity, our devation to the State. without regard to section
or locality. It was fitting, that afterwards, in the hour of our extremity,

. hs should be the first to unfurl the flag of the suffrage basis in the Conven-

tion of 1829730, But the same unmitigated, unrelaxing spirit of the money
power which is bere now, was here then, and diove him from the courncils
of th Convention. His voice ceased to be heard in our defence. His name
ceased to be recorded with the fiiends of rei ublican liberty. But his name
Yves for all that. It has found a more enduring record in the hearts of
Western freemen ; and it shall continue to live, and to be cherizhed whilst

a freeman remains on our mountains. T acknowledge the weakness of the

moment. The unbidden tear has revealed (wiping one from his cheek) the
homage of a grateful heart, and in that tear, here in the presence of the
Convention, I baptize the memory of that great man.

But I am not done with the record. T claim to say a word respeeting
your ¢ peculiar rights,” in connection with the question now under consid-

. eration. 1 have ever regarded the present as a most unpropitious time for

a calm and judicious adjustment of the Constitution. As in time of an epi-
demic, so now, all questions, 6f whatsoever character, become involved in

| the prevalent excitement on the subject of slavery. Alarmed, and, T may

say justly alarmed, at the encroachments and menaces of Northern fanati-
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cism, the slave-holder of the East seems to suspect all whose circumstan-
ces and interests are not identical with his own ; and hence, however faith-
ful the West has been, and is in its principles and in its conduct, respecting
the rights to property, it is looked on with distrust, simply because it 1s not
so extensively interested in slave property. I will not say that such ap-
prehensions are entirely unvatural; but I do say, that they are not justifia-
ble in fact. Look to the records. Look to the journals of the Legislature.
There are some * abstractions” besides those in the bill of rights. I think
you may find a few on the journals of our Assembly. And if the distin=
guished gentleman from Accomac (Mr. Wise) will allow me, T would sug-
gest that it is here, where that grand ¢ ronst of abstractions,” of which he
spake some time since, may be found. Every year is our political hori-
son darkened with clattering broods from this prolific rookery. |Laughter.}

It has been deemed necessary to forewarn fanatics of the determination
of Virginia to defend her ¢ peculiar institutions.”  We have defined, and
re-defined our position. We have declared and re-declared our rights in
this behalf—pub'ished and re-published them, session after session, till the
archives of State are groaning beneath the accumulating mass of preambles,
resolutions and laws on the subject of slavery. How are western votes re-
corded here? We have sometimes thought there was no necessity for so
much ado, We have doubted the expediency of such legislation. We
have sometimes thought these preceedings were better calculated to excite
and feed the flames of fanaticism, than to allay and quench them. I be-
lieve the gentleman from Fauquier (Mr. Scorr) has some reason to re-
member that he thought so too on one occasion. [Laughter.] But we
were willing that the East should direct in a matter so interesting and pe-
culiar to that section of the State. Our votes are generally found recorded
with eastern votes on such occasions. If there be exceptions, it was not
because we were not with you in sentiment and principle. The legislative
proceedings growing out of the Southampton insurrection, forms no fjust
exception to this assertion ; for, although” Western members of the Legis-
lature favored emancipation measures, so, likewise, did the two leading
public journals in the city of Richmond, and so did Eastern gentlemen,
Indeed, those measures themselves were, I believe, principally introduce
into the Legislature by Eastern members. It was not a strictly sectional
question, ; :

Time after time, have weunited with yon in your pledges and declara-
tions. We have tendered you our hands. You have always had our hearts
—you have them still. You know this. You cannot contradict the re- |
cord. But now—now when we only ask to be elevated from our political
degradation, and placed by your side, on the great platform of republican. |
equality, we are met with the miserable repulse that mankind are selfish, and |
bidden to cease our “ eternal clamoring to get our hands on your purse
strings.” {

I will not say that anything can destroy Western fidelity and allegiance,
But referring to those principles of selfishness, on which gentlemen base
their resistance to our claim for popular power, how can it be reasonably |
expected that Western fealty should not be diminished, while that very |
slave property which we have heretofore done all that was ever required |
at our hands to protect, is made, in the shape of taxation, the instrumens |
tality of our political degradation, virtually giving goods and chattels power |
in the government, whence we are excluded ?
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Do gentlemen suppose that the West is so craven, that it will always,
like the dog, lick the lash with which it is beaten?

But I will not allow myself to speculate upon a contingency so seriously
impugning the moral sense of my Eastern brethren. Standing in the midst
of scenes, hallowed by the lives and labors of the mighty men who first
defined, and afterwards achieved, our American 1ndependence, many of
whoin consecrated with their blood the glorious princ :pleq of man’s political
equality, I will not anticipate here, in * Old Virginia,” that those great

grl iciples can be sacrificed on the altar of a miserable sectional jealousy.—
" Surely, the descendants of sires who pl dgéd their Tives, “their fortunes
‘and their sacredhonor,” in resisting foreign tyranny, will not persist in fast-
ening the fetters of a galling and degrading bondage on their own brethren
at home. :
. The West desires no advantage—she asks only to be recognized as enti-
tled to political equality. Can there be any danger in granting this? No!
. We may well drezd to do wrong, but never to do right. Give us this.—
Give us our natural rights—our’s by the laws of nature and of nature’s
God. Do this, and you.seenre-our. »ﬁdﬁht) forever. , You will bind us to
your interests and your fortunes, by ties ten- fold stronger than any which
a legislative majority can devise. Do this—and then should ever the dark
; demon of insurrection show its hideous head in y our midst—should ever the
{ fiery fiend of Northern fanaticism plant its robber feet on Southern soil, or
ay its leprous hand on a single slave within your borders, I feel in my hedrt
' authorized to pledge you, that the hardy sons of our Western mountains
} will come to your reicue,——they will come, not by units, but by thousands,
—they will all come, not by constraint, reluctantly, but promptly and cor-
dially, with hands as strong and hearts as true as ever defied the tyrant,
‘and died in defence of liberty and honor.

Before I resume my seat, 1 would make a further remark. I doso with
‘some hesitation, for I have observed a sensitiveness on the part of gentle-
men, to construe mere expressions of opinion, respecting the probable re-
su]ts of our actions here, into threats or menaces. I trust I have too much
‘self-respect—too much respect for this body—and too high a regard for the
Virginia character, to be guilty of such an indignity or of such an indiscre-
tion. Nevertheless, 1 believe it to be within the scope of legitimate debate,
‘and quite within the demands of wisdom and prudence, to consider the re-
sults of any measure in contemplation. Nay, the propriety of a_ principle
is best tested by observing its practical results. And now, should we pre-
sent an amended constitution to the people, containing the mixed basis,
would it be adopted? This is at the least very questlonable Kut if adop=-
ted, what follows? Agitation ! agitation! Still further tumult and alien-
ation of fraternal feehngﬁ That peace and concord so essential to the
prosperity of the Commonwealth would be destroyed, by constant crimina-
tions and recriminations. Can a principle be correct WhICh would produce
so great popular dissatisfaction ? ~

Heretofore the agitation of this subject has pnnmpally been political in
nm aspects and relations. Hereafter, if the mixed basis be thrust upon us,
it will assume a mere personal character. For the operation of that basis
will be personal degradation as well as political. The wealthy will bave
pnnleges and power that poor men cannot possess, simply because they
are poor. Western men will be over-ridden by Eastern goods and chattels.
The odium of the principle will naturally transfer itselfto the person of him
who vindicates and applies it. I should regret such a state of affairs ex-

3
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ceedingly. No man deprecates these evils more than I. I dislike even
now to allude to them. But we ought not to shut our eyes upon (he conse=
quences of our action here But the question wi/l arise, when you make
yourslaves, as the subject of taxation, the instrumentality of political and
personal inequality in the government. can it be expected that men will
ardently and cordially support negro slavery, when by so doing they are
virtually cherishing the property , which is making slaves of themselves?
What will be the result? It is impossible that the morbid, pseado-philan-
thropic spirit of northern abo itionism should ever find a resting place in
Virginia. But will not a hostility to slavery be engendered by the incor- |
poration of such a principle into the constitution? ~ Your slaves, by this |
principle, drive us from the common platform of equal rights, and usurp
our place. Will the spirit of freemen endure it? Never! Either the
principle must be abolished, or you will excite a species of political aboli~
tion against property itself. You will compel us to assume an attitule of
antagonsm towards you, or towards the slave, and like the man driven t_o"i
the wall, we shall be forced to destroy our assailants, to save our own li-.'{’.\
berty.

I )\fvill bring my remarks to a conclusion by referring the committee to a
fact—a ureat fact, attested on every page of man’s political history. Itis
this, whensoever the personal liberties of any people have been most se-
curely protected, then has property to the sime extent been secure. And
it is equally true, that where the rights of person have been insecure, the,
rights to property have in like manner been insecure. That is the verdict
of universal history. Reasoning, therefore, from effect to cause, wearrive
at this result : that if we desire to fortify property against the undue en-
croachments of power, by the wisest, safest, sfrongest guaranty ever devised,
we must extend and secure to every citizen his just, true and full political
equality. Wil the government, community, or man that denies to the
citizen his personal rights, have any very scrupulous regard to his property?
I tell you, that he who refuses to recognize and cherish my superior rights
and interests, ever challenges my distrust against his fidelity to my inferior
and secondary rights and interests.

For the honor of the “ Old Dominion,” I pray that this mixed basis
shall never darken her annals. Liberty, if not born on her soil, at least es-
caped from her bondage here, and first stood forth in all the graceful atti-
tude of her mature proportions. Shall she be stabbed on the very arena of
her original triumph ? Shall she be wounded in the house of her friends?
Why, what an unenviable position gentlemen are striving to place this
proud old State in ! Clinging to the relics of an exploded aristocracy, under
theblazing splendor of American liberty. Star after star has been added tothe
glorious galaxy of American States, to increase the lustre of the great doc-
trine of popular sovereignty, undimmed by the faintest shadow of the dark
dogma of property representation. QOne after another of the “old thir=
teen,” have thrown off the livery of colonial vassalage, from which there
was not an entire escape in the revolutionary struggle, till there is hardly
a vestice of the mixed basis remaining in the Union. All over North
America, Where our banner is unfurled, it floats, with exceptions hardly
worthy of being named, over a people not only by *nature equally free
and independent” butsoin fact. Nor is thisall. ~ The moral influences of
the great American doctrine of political equality, and of its practical de-
velopement in the civil, social, moral, political and religious condition of
the American citizen, have crossed the seas. They have reached Asia.—
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They are recognized in A frica. They are felt and feared in Europe. An-
cient dynasties and hoary thrones are crumbling away to naught, under the
spreading and potent influences of the doctrine of popular sovereignty.—
The pampered minions of monied aristocracy—the proscriptive children of
a haughty oligarchy, are trembling for the tenure of their privileges and
their power, under the influence of the doctrine of popular sovereignty —
The great mighty popular heart of the world has received an impulse. The
masses are moving. The divine right of kings has been exploded, and the
millions groping in the dark labyrinths of despotism are being quickened
and enlightened by the great doctrine of popular sovereignty.

And yet, in the midst of all this, in the middle of the nineteenth century,
beneath the noontide effulgence of this great principle of popular suprema-
¢y, a voice is heard in old Virginia, rising from almost the spot where the
clarion voice of Henry awoke a nation to freedom when he exclaimed , ¢ give
meliberty or give me death” —even here, where we should take off our shoes,
for the earth on which we walk is holy—bearing in its consecrated bosom
the remains of George Mason and Thomas Jefferson, the one the author of
the declaration of independence, the other of the Virginia bill of rights—
even here, a demand is made by honorable gentlemen to give superior po-
litical power to the property-holder, and virtually invest goods and chat-
tels with the prerogative of legislating upon the rights and liberties of a
vast majority of the people of this Commonwealth! I trust this can never
take place. .

I cannot take my seat without tendering to the committee my most grate-
ful acknowledgments, for its long, late and most flattering attention to the
very poor remarks which I have been able to submit. I will trouble you
but seldom hereafter. » ‘
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COUNTY COURTS & COUNTY ORGANIZATION.

In Conventlon, June 5, 1551,

Mr. WiLLey sail: I regret very much to oceupy the time of the con-
mittee upon this oceasion, [ suppose, however, i is at last adm-tted that
it is in order to discuss this question, and that I am entitled to the floor.
If 50, I respectfully solicit the attention of the committee for a very short
time, whilst I attempt to explain the leading priaciples of the proposition
which [ had the honor to submit on yesterday. as an amendment to the
amen lment proposed by the gentleman from Jefferson.  Allow me to say,
that however much in lisposition gentlemen may manifest to have the sub-
Jeet of County Courts discussed, there is no subject that has occugied, or
will occupy, the attention of the Convention, that will come home so con-
tinually, so closely, and so interestingly, to the feelings, at the firesides and
homesteadls, of the people of this Commonwealth, as the regulation of our
County Courts, anll our general County organization. Allow me to say
further, that there was no subject before the people, that coniduced more to
the cull of this Convention than the reformation of the County Courts and
Coanty organization. And it behooves us to consider this matter well,
both upon its principles and upon its details, before we pass finally upon i,
lest we shall not answer the demands of pubic expectation in relation to
this important question.

Now, before any evil can be intelligently remedied, it must be well un-
derstood ; and before we can propose and adopt a proper remedy for the
deficiencees of our present system of County Courts, it will be necessa ry to
be satisfied that we understani| the evils of that system as at present exisling.

The first objection to our County system is one of a very fundamental
character. But if we adopt either of the propositions, the one which I had
the honor to submit, or the one proposed by the gentleman from the county
of Jeflerson, or the proposition of the majority of the committee, that fun-
damental objection will be obviated. T allude {o the mode of organization
of our County Courts, and the irresponsible tenure by which they hold
their offices —to their self-creating, self-perpetuating and self-controlling
power. But, as I remarked just now, this evil will be obviate | by the
adoption of the committee’s report ; for, according to every plan I have
seen submitted, for the consideration of this Con vention, the Justices of the
Peace, composing our County Courts, are to be elected by the people, and
for a short term of years.

The report of the majority of the committee, however, is obnoxious to
the objection, that the County Courts, thus composed, are still to retain the
power of supplying vacancies in office. But if this were the only objec~
tion to that report, I should not have risen to oppose it, or submitted any
amendment to it. oA

The second abjection——for I do not deem it necessary to argue the one
just offered I take it for granted, there is no member of the Convention
that is, in anywise, favorable to the present mode of appointing Justices,
and of forming our County Courts. I pass it then, and invite the attention
of the committee, for a short time, to the consi leration of a second objection
to our County Conrts. That objection is, their foful wncompetenty as judi-
2 tribunals. "T'hey are usually composed of men that have no know-
ledge of the laws they pretend to expound. They are composed of men
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selected without any reference to their legal acquirements or legal abilitics ;
men utterly unacquainted with the elementary principles of law—utterly
unacquuinted with the statutes of the State—utterly unacquainted wih the
rules and foris of judicial proceeding. -

Now, does the plan reported by the committee remedy this fundamental
defect in the organization of the County Courts? It does not: for it is
proposed still to orgasize those Courts of the same materials. It is pro-
posed still to orgamze these Courts, by selecting men who never devoted
an hour to legal studies; men selected from the various pursuits of life,
honest and iatelligent it may be but without any knowledge whatever of
the constitutional law of the State, or of general elementary principles of jaw ;
of men utterly unacquainted with the forms of proceeding in the Courts over
which they are called to preside. Allow me to say, that no pursuit, no
profession, no calling in life, can be successfully prosecuted without skill,
without experience, without ability. Why, the most common mechanical
pursuit is always preceded by an apprenticeship of greater or less duration.
Now, I wish to know what there is in the duties of the Bench that is to
exempt it from a similar necessity of preparation. Certainly no ground for
such exemption can be predicated upon the trivial or little importance of
the interests that are involved in the correct exposition and proper adjudi-
cation of the laws of the country ;5 for there is nothing, allow me to say,
that more pculiarly and vitally involves all the interests of society than
the correct adjudication of the laws—Ilaws involving our highest interests
of character, property, life, and all that we have. No such exemption can
be properly based upon the facility with which unskilled and uanlearned
men can expound the laws; because, within the wide range of universal
science or human action, there is nothing more difficult to accomplish, effi-
ciently and correctly, than the duties of the Bench. If skill, if competency,
ability, enlarged experience, and the highest degree of intellectual cultiva-
tion, are necessary in any pursuit or profession, they are still more required
upon the Bench.  And yet, strange to say, the report of the committee on
County ~ ourts, as well as the amendment offered by the very intellizent
and distinguished gentleman from Jefferson (Mr. HouNTER) p:oposes to
confer the adjudication of the laws, thus involving the highest interests of
society— those laws which secure us in the enjoyment of our property, life
and liberty, to men absolutely disqualified for any such duties, by the pur-
suits in which they are daily engaged, and the eircumstances in which they
placed in society. A court of justice, and more especially a court of law,
required fo pass upon legal questions involving the highest rights of man—
a court of justice for such a purpose, composed of men unacquainted with
the laws they expound — is a perfect solecism.  What!—a court of law and
justice who know nothing about law, however correct their opiniotis may
be about the abstract prineiples of justice? The thing is ridiculous. v

Let me draw the attention of the committee to this matter still further,
and ask their candid consideration of it. I propound this question: How
would we act—how would we proceed, in the discharge of the ordinary
duties of life? How would we proceed in the selection of an agent to
transact business of the most ordinary kind—of the most unimportant cha-
racter? I ask every member of this committee to say, whether he would
employ a man even to work in his garden, or to make a hob-nail, un'ess he
came certified to him, that he had the necessary skill and experience to
perform that service? No, sir! he would not.” And then I ask, if it is
seriously and absolutely proposed, upon the part of this committee, to de-
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part, in a matter of more importance than anything else which can be pre-
sented for our consideration, so far from the dictates of ordina ry prudence
and experience? [ am very willing to admit, that Justices of the Peace
are honest men, in general'; that they have a common degree of intelli-
gence. I make no objection to the present County Court system upon such
grounds as this. But these churacteristics of a good citizen do not neces-
sarily constitute a good lawyer or a good judge. They may stand high
in the community in which they live, enjoy the perfect respect and eonfi-
dence of their neighborhood as good citizens.  But transfor them from the
ordinary business of life into the new, high and difficult sphere of judges,
and they will be completely and absolutely at fault.

If you had a suit to prosecute for the sum of $25, and it was disputable,
I ask you, whom would you employ to rosecute that suit? A furmer?
No, you would not, however succe<sful as an agriculturist that farmer
might be. A merchant? No'—no matter how successful in trade he
micht be. A physician? No—no matter Low ski Hul in his profession
he might be. A ‘statesman ? No, not even a statesman—no matter how
extended his fame.  What would you do? Why, follow the dictates of
common sense and experience. and look to your own interests, by employ-
ing an attorney at law. And why ? Because he understands that busi-
ness, and the farmer, physician, mérchant and statesman donot. And I;
therefore, ask, if you are goiug to confer the judicial powers, that are pro-
posed to be vested by t e report of the majority of the committee on
County Courts, under such circumstances as these, on men who have not
qualified themselves to comprehend the laws of their country, much less
to expound those laws? If vou won'd not submit to any member of the
County Courts, or at least of a majority of the ( ounty Courts as they now
exist throughout the ‘ength and breadth of this Commonwealth an interest
of on'y %25, to he prosecuted by him as counsellor or attorney at law, then
I ask, howis it that you would be justified in placing these very men upon

the Bench to adjudicate the la ws, upon the correct exposition of which the
recovery of vour $25 depended?  There is not a member of this commit-
tee that would drit. I'here are, I nnagine, few members of the County
Courts in this State that would be employed for that purpose: not because
the Justices are not intellicent and honest men, but because they know
nothing about such business, being unacquainted with the laws and the
riles of judicial proceedings.

Are we. therefore, justified in conferring these high duties upon such
men! [ beo the attention of the committee 1o consider the jurisdiction it
is proposed to confer upon these County Courts, ¢ The jurisdietion of
these Conrts (savs the revort) shall extend to all causes and matters of
controversy, whether in law or equity, where the demand or subject of con-
troversy, exclusive of interest, exceds the sum of 225. <« 47} couses in
law and equity”—a jurisdiction aod wnfinttum, without restraint—em-
bracing every imaoinahle interest—involving our lives, liberty, property,
and character—all, all to be conferred upon men absolutely unacquainted
with, and disqualified by their pursui's for the discharge of, the duties pro-
posed thus to be conferred upon them !

Before an attorney at law is allowed to practice in the courts, it is re-
quired of bim that he shal] make previous preparation, and that he shall go
before three Cirenit Judges in the State, and get from them a certificate
that he is qualified to practise. And vet you propose to place unon the
Bench, to adjudicate the arguments of that attorney, thus qualified and
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certified, gentlemen who know vothing of the law that is discussed. There
is an obvious inconsistency in this. How isit? In our superior courts,
men of the highest learuing, largest experience, greatest abilities, and most
extensive information, are required to go upon the Bench, Why ? Because
these qualifications are necessary to enabie them to give a correct eX posi-
tion of the laws of the country. ;

Now, look at the jurisdiction to be conferred upon these County Courts.
It is as wide and as great as that conferred upon the Circuit Courts; and
yet you are giving to men not qualified at all, a power equal to that of the
Judges of the Circuit ¢ ‘ourts. Now, if it is important that our Judges of
the Circuit Courts should be skilled and learned in the law, I hold that it
is equally necessary that our Connty Courts should have Judges equally
quaified, since they are to decide upon questions equally large and Lnpor-
tant, But the report of the committee makes no distinetion.

It is said that Justice is blind, I suppose she ought to be, so far as im-
partiality is concerned. But gentlemen seem disposed to destroy the figu-
rative sense of the maxim, and give it a literal application, and te say that
our County Courts, as well as this Convention, shouald ¢ goit blind :”” For,
Wha’rever*qualiﬁcations they may have in regard to impartia}_it_y, it is true
that, if we adopt the report of the committee, the County Courts will have
the blindness of ignorance, so far as the laws of the country are goncerned.
And not satisfied with having one man ignorant of the laws on the Beneh,
the report provides that there shall be five—upon the principle, I suppose,
that ** misery loyes company.”’

I believe 1t was my Lord Coke—it has been a long time since I looked
into a law book, and 1 may be mistaken—who said that “ certainty was
the mother of repose.”” And this is a very important maxim to be observed
in the construction of government, and especially in the organization of the
Judiciary department. Certainty, so far as the Judiciary is involved, s
the mother of repose. But how are you to obtain certainty in the inter-
pretation of the laws? By submitting questions of law to men who are
unable to expound the law? —who are unacquainted with the principles of
law?  Why, if you establish County Courts upon this principle, it will be
hereafier. as it has been heretofore, that every step a suitor takes in these
coutts will be taken in arkness —a mere game of chance: the whole results
of such a system must necessarily be as uncertain as the tossing of a copper.

But I will not detain the committee farther upon this point. It seems
to me that we ought to pause Iong before we constitute a court, possessing
such jurisdiction as is proposed to be conferred by the report of the coms
mittee, of men who are not la wyers. It is difficult sometimes to get one
good Judge in a Circuit of six or seven counties. Buf the report of the
committee pre-supposes that four or five—nay, twenty good Judges —can
be found in every county,

But I make another objection to these County Courts, and ask the atten-
tion of.the committee to it. 1 say that there is an wtter want of TESPONSi-
bility on the part of our County Courts, as now organized. Nor does this
want of responsibility result altogether from the manner of appointing the
Justices of the Peace or the fact that their tenure of office is for life ; but
it grows out of the mixed, multitudinous, fluctuating and tumultuous cha-
racter of our County Courts—ever shitting, and veering as frequently, and
more uncertainly than the weather-cock upon the court-house. Why, how
often Las it been the case, that an entirely different set of Justices was sit-
ting on the Bench, at the conclusion of a cause, from those who occupied
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‘she bench at the time the trial commenced. The Justice who opensthe
court to-day, when the trial commences, will to-morrow be in his corn-
field when it is concluded ; and the Justice who will be on the bench to-
morrow, is now at home in his cornfield, when the trial is commenced.
Sometimes, there are, perhaps ten—perhaps five—perhaps four, ani
- sometimes under the necessity ‘of the case, and by the consent of the
parties, only one justice will be upon the bench. The result of this is,
“« gonfusion, worse confounded”—confasion, disorder, uncertainty, ¢is-
tress and rumn to many poor suitors before these tribunals. Any valu-
-able sense of responsibility cannot be fixed upon a multitude, thus ever
fluctuating and changing ; because the respousibility will be neither fuli
nor feared when 'it is indefinitely attached:to many, but definitely to
none in particular. 1t is diffused over the mass of the many, and you
cannot trace it home to any. A sense of responsibility, sir ! in 2 judi-
cial tribunal properly organized is a matter of the highest imporiance.
If there be any officer in any department of the government, whe, mer:
thau another, should feel constantly, a fixed and definite sense of respun-
sibility in the discharge of his duties, it is the Judge upon the beuch.
His daty should be so regulated, so defined, that he should vealise his
responsibility continnally. He should feel it personally. It should have
immediate and perpetual operation upon him.

Now. does the report of the committee on Couiity Courts accomplisii

this object ? I'think it doesnot. It may tend towards the accomplishment
of ity but it does not fully, or nearly accomplish it. It is true that it
provides that there shall not be more than five Justices ou the beuck it
‘one time. The result will be, that you will never have a_very tars:
multitade sitting on the bench as heretofore, and it may be, that the
Justices opening the court one day, shall be required to sit every day
‘the term. Bat there cannot be less than three Justices sitting at the sawme
time, to diffuse and divide the responsibility.

And here let m3 invite the attention of the committee to the tast that

ithe ignorance—the necessary, inevitable ignorance of law, ou the part
of these County Courts as at present existing, or as it 1s proposed to
arganize them, will be, as it has been, used as asubterflige beneath
whieh wicked and corrupt men have accomplished, and will aceomplish
their base purposes. It willbe used as a subterfuge to cover up offieul
corfuption. Charge a member of a County Court with malfeasanee
say that he has corruptly decided the law incorrectly, aud that i cotise-
quence of his inzorrect decision, injury has been done to the suitay
and he will reply—«How can you expect anything better ‘from e !
I am no lawyer. Every body knows that. 1 decided aceording to
the ‘best of my skill and judgment” 'Fhus, the fact that yoiu ean-
aot hold the County Courts to a correct interpretation of the law, b
cause they are organized without any reference to legal qnalificatious,
will be a soures of corruption, which will serve to defeat the ‘great ob-
ieet’in view, in the establishment of any such tribunal. Tt will lead 1
nacligence as well as fraud: :

‘The fourth objection I shall mention, applying to ‘these County
“‘Chlirts is this - -that they eannot be free from prejudice. They cannof
be, aud are not impartial judicial tribnnals.  How is it proposed to con-
Stitute these couits? 'The Justices are 'to be classified, it is true.  But
where are they to come from?  They ire to'come from the varions sec-
+ions of the county--from tha social relations—frows the neighborhoods



—{from business relations with the parties litiganit it their cousti; anﬁ;ilt
will be impossible, however honest in purpose, for them to avoid the natu-
val warping tendency of such influences; or that their minds should be
unprejudiced and unaffected by these considerations——unaffected hy
jparty feelings—unaffected by neighborhood influences, 20y

Now sir ! this is a very important matter. If any tribunal should e
e, itany tribunal should Le impartial, if any tribunal should be abov.:
and beyond the reach of partizan influences and prejudices, from any
satiree whatever; it should be our judicial tribunals. So of our County
Courts, however limited their sphere of operation, or unpretending the
character of their duties.

And bere let me propound an inguiry to gentlemen. Who has not
seen the vile demon of party spirit go upon the bench in our County
Courts, and, regardless of the oath of office, jostle justice from her seat,
and seizing lier sceptre in its leprous hands, in her. pure name, and upon
her pure altar, prostitute the legitimate functions of office, by dispensing
the paltry patronage at command to partizan favorites and personal
friends 7 Who has not seen this? And if such has been the effeet
“heretofore, how will it be hereafter 2 Heretofore Justices of the Peace
shave been under obligatious to nobody. They felt no sense of responsi-
“hility to any body—neither to man, and I fear | may say of some of them,
uor 1o God himself. How will it be now, when the Justices of the Peace.
come from their various townships of thie county, fresh {rom the party
~condliet, the party victors, reeking with party triu mphs, and thus go up-
i the benel with party passions all on fire? 1 beg gentlemen of the
-comunittee to let these considerations have due weight upon their minds.

I wili mention a fifth objection. Courts constituted as eur County

“ourts wow are, or as it is proposed to re-organize them, can never com-
wand the public confidence. And what is a judiciary worth that does
not enjoy the confidence of the commuunity 2 ~Public confidence in the

.udiciary adds to.legal proceedings, a moral influence beyond their iitrin-
-sic excellence, which magnifies the mujesty of the law, and imparts to it
additional authority and power ; and thus enhances the welfare and se-
curty of the citizen,.n proportion as it increases his respect for the laws,
throngh his respect for the ministers of the law. Now, how is it in mo-
narchical goveraments? There, the ready and cheerful obedience ol
the'subject to the laws of the realm, depends very materially on the res-
ipect and reverenice which he entertains for the sovereigh. But in this
country, as in all free countries, the only sovereign of the land, 1s the
law iiself. Letthe law be maguified, then, by being administered by men
-ol competent knowdedge and skill, and of high character.

Now, 10 bring this iden down to a practical point of view —who has
ot seen and felt the dignity, majesty, and power of the law in this conn-
rry, when sadministered by a learned and competent tribunal, whose
skill and competency commanded the confidence of the people? A res-
pected law is the standing army ofthiscountry, Confidence in the law
—Tespect for the law—--adherence to the law—snbmission to the law. -
occupy the place of the standing armies of Bnrope; and the law here
Is more terrible to wrong doers than the huyonets of monarehs, or thau
an “army with banners.”  Why is it 507 ecause the learning,
the dignity, and the competeney of its ministers mngnity it ad ke g
hounorable. But who has not seety that'snmn lasw, before tie same pro-
e, adim’nistered by Incompetent County Lourts, becot. Lae oYt ot

T e sl i ; *
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sneers, and contempt, aud derision ? Every government do-
rives its most valnable authority, its strongest and best mfuences, from
the manner in which it is administered. [ toll you, youn never ean
elothe the law with such authority and respect, unless you clothe your
Judges of the law with capacity and skill. Thas will the County Conris,
as you propose to oreanize them, not only fail to answer the purposes de-
sighed by their establishment —the propetinterpretation, adjudication ani
.tfminishmt'ion of the law—but they will have a deleterions incidental
inflaence upon the cominunity ; because the contempt and derision of
the people 1‘!;1', and want of confidence 10, the ministers of the law, will
be transferred to the law itself, as a necessary conseguence. Thisis «
very important view of the subject. Tf T had tima, I should lika to olal.
orate a little. But 1 hope that other gentlemen, who have more ability,
and’more experience than utyself, will supply my lack of service.

I'pass to another objection, which, whutever vou, sir ! and the eou.
mittee may think about it, | regard as a very importunt one : and tha:
is, that our existing County Courts, and thé County Conrts thag s li
be organized on the plan proposed, have been, and will be, a prelific
source of pelty-fozgers and petly-fogging. 1 have observed facts 1o
very little advantage, if T have ot cons correcily to the conclusion that
nothing has had such a deteriorating, debasing and depreciating infly-
enct'upou the bar of the State as thasy selfsame County Courts, Every
man, of any professional experience, knows that hundreds of suits are
braught in the Connty Courts, that aever would find a place on the
dockets of the Circuit Courts ; not bocause the: Cirenit Courts hywe .
Jurisdiction in those cases, but because those who proseciite these suj
didnot chooss to bring them, and would nat diee to bring them in the
Crrenit Courts, : by

But, it is said that these County Courts have not any such demorad -
zing influence on the people, and that they are, in fact, one of the s
educational institutions in the land i that they bring the people tagathe
eice & month ; that the people thus terchange views npon Variily
subjects, get acquainted, and acquire friendly feclings towards eeth)
other. * There might have boon  saime propriety in ascrihing Sttt adl-
vantages as these to the County Courts before the days of raileouds,
steamboats, newspapers, and the varions modern applianees and fapilic
ties fot obtaining information. Bat, allow me ta say, that my experi-
ence teaches me that these coarts result in very differant consequances
now. T'here are more panch, and port-wine, ang « Mounongahely,”” fus
we say west of the Allezhany nonatains) discnssed on sneh occasions,
than literature and politics ; and there are more assanlts and batteries
perpetrated sometimes, than there ure new friecnds formed or okl nnes
strengthened at these courts. They have a demoralizing influence.
rather than an educational bearing ; disturbing the ndustrial pursuits
of the people, and often promoting discord in their social refations.

I will mention another objection, and the last, that 1 shall have time

to make ; for I want to explain my owt plan o httle, -

It has been urged in favor of the Caunty Courts, that they are a cheap
Judiciary. Bat let us examine this matter. o to the dockets of your
eourts, especially ofynurquarterly courts, and 'what do you see at every
term of those courts ?  The clerk has the docket to make, and how does
he do it?  Does he sit down and calculate the number of days it wili
ke 1o try the causes ready for trial 7= No, sir! -he must calctlitte tha
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numher of days he supposes the Justices can be induced to.sit 1n court.
Now, what follows? A cause is placed on thedocket, and the parties
are present with their witnesses; but before the court arrives atit, the
Justices leave and go home, and the cause is never reached. The par-
tes have spent a great length of time, and a great amount of money ;.
but the case put off from court to court, for want of a court, until poor
stiitors have been absolutely ruined, in thousands of instanees, by the
iere delay of these courts.  But this is not all ;- for this protracted pur-
st o justice Jsall the time accompanied with a dread, that when a
Judgment is obtained, it will be an erroneous one, and the parties wili
be subjected to further costs and further delay, before they can get their
Just demands.  Many, indeed, who have had just claims, have never
prosecuted them iu cousequence of these ruinous delays.

Now, does the plan of the committee obviate these difficulties ? It may
tend todo it but it does not do so altogether. Let us look at it a moment

~ihe justicesaie to be elected, and it is proposed to give them a com-
penzation.  This may seeure their better attendance, and will, so far,
esspn the ohjections 1 have urged. [ yield this to the plan cheerfully.
ot it will never confer the necessary legal acquirements, or the neces-
saty quadifications to enable them to discharge their duties promptly and
correctly,  And the same delays, costs, and vexations, in a limited de-
2ier, i consequence of erroneous deecisions, will be the resnlt hereafter,
as hisve been hierctofore.,
) will pow ask the attention of the commiittee for a very short time,
winle Texplain my own plan. I proposeto dispense with the County
.19 sultogether - to abolish them entirely.  And the question arises,
whatdo you propose to substitute in theirplace 22 Allow me most res-
pectnlly fo solicit the attention of this committee, while I refer, not.
very waueh in detadl, but simply refer, to the plan which I, in conneetion,
worh oy respeeted friend from Wood, (Mr, Vax Winkere,) have had the
Hosior ta present. -

We prapose to abolish the County Courts. 'The question arises—what
will von do with its jurisdiction ? T will answer this question briefly.
"T'he first difficulty suggested to the eastern mind by proposing to abol-
ihiihe County Conrts entirely, will be in relation to matters of slave po-
lice. Without stopping to enguire, whether all matters of slave police
iigil ot be as wisely entrusted to other tribunals than our County
Courts, 1 inform the commitiee, that we propose to authorize the Legis-
lature to continue the existing system of slave police, if it shall be deemed
sdvisable todoso.  We propose to submit that question to the Legisla-
tore, and have reserved to the Legislature, accordingly, the power to or-
ganize courts, af Justices of the Peace, who shall have cognizance of such :
special malters as may be prescribed by law. This power is contained
i the following cluuse of the plan which I submitted on yesterday : -
© The General JAssembly may authorize two or more Justices of the .
Peace to hold ~special courts for the evamination on trial of persons
charged with erime.””  Under this clause the General Assembly will
have.the power to confer on Justices of the Peace, all the,_jurisdiction
necessary for courts of slave police—a jurisdiction aniple on that snbject
as they now have. 1t may direct your Justices of the Peace to take cog-
nizance of all matters copnected with your slave police. They may
1ahe of the Justices, courts of Oyer and Terminer, or anything of that
vature——I merely refer to this matter,; for I have not time to explain it.




The County Courts as now organized have an extensive poliee juris-
diction ; apart'from their jurisdiction over slaves, they have all the po-
lice regalations of the couﬁty to attend to. Now, did it never sccur to
5‘.011_,_';1%‘. . Chairman, that this jumbling together of legislative powers i
your County Courts, as courts of police for the county, with their civil
Ju_risdi-'c_tion, is a very manifest infraction of the fundamental prineiple,
that the various departments of government should be separate and dis-
tinet? But I will notdiscuss this ideanow. I propose, however, to oh-
viate all the difficulties of the case, arising from this fact, and to aceon-
plish all the purposes which the County Courts asa board of police now
accomplish, by organizing a hoard of police separate and independent.
I provide, in my plan, that, < the Justices of cach county, wisrcof «
majority shall be a quorwm, shall constitute a board, which shall, wn-
der such regulations as shall be prescribed by law, have the adminis
tration of all the internal affairs of the county not of w judicial charar-
tery ancluding the establishment and regulation of ‘roads, public ia-
dings, ferries and mills, (except in the issue and {rial of iwrits of quot
danmum, whick shall issue from the Circuit Courts,) the eranting af
ordinary and other licenses, and the laying and. disbursement of the
county levies.

Now, sir! in regard to appropriations for roads and bridges, which have
heretofore been made by the County Courts, T submit whether this board.
which I propose, is not preferable in many respects to the present mode of
proceeding in our County Courts? Suppose you want to lay a county
levy: for building a bridge—hew do you do it now? Under the existine
system, whatever number of Jiistices, from any section of the county, mas
be present on the bench, they may make the appropriation, and authoriz
the bridge to be built, when, ifithe Magistrates of the county had been geir-
erally in attendance, the.appropriation might not, and often would not, b
made.  Youwill see, that by the existing mode of proceeding great fraud
can be perpetrated. A justice who is interested in making the approprisi-
tion will gather around him, on the morning of a court day, a sufficient nu -
ber oféother Justices to accomplish his object, who direct the appropriation
to be made, when a great majority of the Justices would have votedagainsi
it, if they had been on the bench. The plan I propose will obwiate ali
these difficulties, because the Justices are required tomeet for this special
purpose from every township and every section of the county, and a qlio-
rum of all the Justices in the county is made necessary to transact any bu-
siness, at all. A majority of allis required to constitute a quorum, I woull
respectfully invite the attention of the committee to examine for themselves
this provision in detail, for I have not time further to explain it.

There are other matters over which the County Courts, as courtsof pro-
baie, have jurisdiction.  They admit willsto record, grant letters testamei-
tory and of administration, settle estates of decedents, appoint guardians.
&e. For all such duties as these, my plan provides a court of probate. i
the following language: — A Judge, who shall hold the said court, (o

“probate) shall be elected by the qualified electors of each county,” &e¢.—
“ The jurisdiction of said court shall extend to all matters relating to the
probate of wills, the appointment and duties of executors, administrator.
curators, and committees of insane persons, the partition of estates and the
assignment of dower ; and to.such other matters ofia like nature as mavy b
?;e&cribed.by law.” This egurt “shall be alwa ys@pen for the appointmen: -



‘90

#ud qualification of executors; administrators, &c:;upon citation of all pars -
ties interested,” &c., &c. - i e
Phus I provide, as I think, a much more competent, convenient and effi-

eient tribunal for all matters of .probate. This court being open, too, in
vaeation, to grant letters of administration, &ec., upon citation of the par- -
ies, will preserve the assets of deceased persons, from being wasted by
irand, embezzlement or neglect, in, consequence of delays produced, by hav- -
ing to wait for the qualification of representatives until the court sits, as
al present, is the case. The mode of dividing real estate in our: Circuit
Couris is not only a very protracted one, but_also a VEry expensive one,
when the parties might just as well;in agreed cases, where there is no con-
test, go before this court of probate, and have a partition made more spee-
dily, and as correctly as.if it were done in the Circuit: Court, and at-
less cost. I think all these purposes will be accomplished by the
iblishment of this probate court. o

But the most important of all the functions exercised . by the County
Courts, is yet unprovided for —I mean, their civil and criminal Jurisdiction—1T -
have proposed to transfer. the whole of this to our. Circuit ‘Courts. The
question at once arises, whether, by doing so, we will not so encumber
those courts with business, as that they will.be unable to transact it all.
Now, if the committee will give me their attention for a little while, I will
show that our Circuit Courts, as now organized, are competent to discharge
all the business that may be conferred upon them, by the transfer of the
Jurisdiction of the County Courts in civil and criminal cases. Let us lock
al this matter. But before I enter upon this question, allow me to pro-
pound a proposition to gentlemen. = If 1 can show, that with the same ex-
pense, and in the same time, the civil and criminal Jjurisdiction which has
heretofore Lelonged to the County Courts, can be performed by the:Circuit
Courts, will they agree that the Circuit Courts shall have that jurisdiction ?
I am prepared todo so. - o c

1 have examined the reports of the Clerks of the House of .Delegates,
for the period commencing with the year 1840, and ending with the year
15439, being a period of ten years, and find the number of .days during
which our Circuit Courts were in session.is as follows :

In 1840, total No. of days 1652, average of all the Judges 75

1841, do. 1619, do. 73
1842, do. .. 1619, do. 74
1543, do. 1832 do. 83
i 1844, do.. 1910, do. . 87
1845 o .do. 1883, do. , 85
1846, do.. 2061, do. 94
1847, do. 2057, do. 94
1848, do. 1935, do. 87.
1849, do. 2142, do. B
10 |- 849

85

Thus, the annual average which our Circnit Courts were in session du-
.1ing this period of ten years, was 85 days. Now,sir.! if.we were to re-
- quire of each Circuit Court to perform service sufficient to.keep it session
twice this number, or 170 days, would it be requiring too much.? I think
not. And surely it would not require more time for our Circuit-€ourts to ,
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perforin the services which would be imposed upon them by this transfer

of the civil and criminal jurisdiction of the County Courts, than is required
of them to discharge the duties heretofore devolved upon them.. Oir quar-
terly courts do not, on an average, sit more than three days each term.—
This would make twelve days annually in each county, and 1686 days an-
nually in the entire commonwealth. Distribute this number equally amony
the Judges now in commission, and the quotu of each would be 7 days-—
which proves that the estimate of 170 days annually, for each Judge, is
more than they would be required, by this increase of jurisdiction, to serve.
Besides, every one knows, that the Circuit Courts would despatch the
same amount of business muth more rapidly than the County Courts.

Tue Cuair.  The Chair would like to enquire, for.-his own information,
whether, according to-the rules of order, the time occupied by other gen-
tiemen with the assent of the gentleman entitled to the floor, is to beinclu-
ded in the time allotted o that oentleman,

SeveraL Voices.  No—no, if is not included.

Tse Cuarr. 'I'he question has never been decided by the Convention,
and the Chair made the enquiry merely for his own information.

Mr. WicLey. The want of experience and qualification of the County
Courts, and the delay in their proceedings, have already constrained the
Legislature to extend the jurisdietion of the Circuit Courts concurrently
with the County Courts, in almost every case; so that to transfer all the
civil jurisdiction of these latter courts to the Circuit Courts, would, in fact,
be no extension of the jurisdiction ofthe Cirenit Courts.

I will now proceed to show that this transfer of the business of the Coun-
ty Courts would not increase the expenses of our judiciary. The plan of
the committee proposes to have only two terms of the County Court, for
the trial of causes, in each year. Now, it will first be observed that less
basiness would be done in the County Courts, and more in the Superior
Courts, than heretofore. Say, that the duration of these semi-annual terms
would average five days each. This average would make the whole num-
ber ‘of days n which these courts would be annually in session in the entire
commonwealth 1830, which, distributed among the number of Judges now
1 commission, would give each of them 63 days; and these added to the
85 days annually, during which they now sit, would make the number du-
ring which - they would be required to sit, 148 days.. Pay your Judges
well, .and I ask if this be imposing too much labor upon them ? I havemade
some caleulations in reference to the expense. Let us institute a calcula-
tion'now. It is proposed to-pay the Justices for their services in court.
That they will be paid, Iregard as “a fixed fact.” Let us average the
nuwber of Justices in attendance at four. The report of the committee re-
quires that the number shall not be: less than three nor more than five.—
L'wo dollars per day would be the Jeast compensation tolerable: These
courts will average five or six days cach session, holding two sessions in
cach year, Making a caleulation for five days—enough for any purpose
~—it would make the expense in each county annually 5580‘. Multiply this
sum by the number of counties in the commonwealth, and you will have a
sum of upwards of $11,000.  This sum will employ five additional Circuit
Court Judges et the annual compensation of more than $2,200. I repeat
that fact—apply the money which you have to pay for compensation to the
County Couris proposed t0 be established by the report of the majority of
the committee, and you may employ- five additional Circuit Court.Judges,
at an annual salary of $2,200 each. Add these Judges to the number al-
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; d'have judicial force-enough v
accomplish all the civil and criminal jurisdictior within the commonweéalth.
Or, you might increase the. salaries of our present Judges out of this sum,
thus to be paid to the County Courts, by the amount of more than 355(%
each. By adding five Judges to the number now in commissien, and by
transferning to the Circuit Courts the entire civil and criminal jurisdiction
of these semi-annual County Courts, the average number of, days which
the Cireuit Courts would be required to sit annually, would be about 145.
Now, sir ! having thus shown, that we can secure the performance ofall
the judicial business of the commonwealth by our Circuit Courts, as expe-
ditiously, with as little, if not less, cost, and certainly with more correet-
ness and satisfaction to the people, T ask if this committee, under these cir-
cumstances, will adhere to mere habitudes of mind, and prejudices for the
past, and drive us to have our rights liticated and decided before incompe-
tent tribunals, when we, atthe same time, shew, that there are other tribu- -
nals sitting in the same Court-houses, competent to pass upon all questions
submitted to them? I would propound anether question. Upon what
ground should there be a distinction in the qualifications of courts having
original jurisdiction? I cannot understand it. 'Why should one court pos-
sessing original jurisdiction, have any better qualifications than another,
having the same jurisdiction? It may be said that these County Courts
will have: cognizance and jurisdiction only of matters of trivial importance,
and simple questions. But look at the proposition of the committee. They
give them unlimited jurisdiction—wide as the commonwealth, and as exten-
sive as any interests of life, character or liberty, that can be involved in
the decision of any tribunal whatever. ,
I invite the attention of the committee to another question. Any lawyer,
of any professional experience whatever, knows that questions of minor im-
portance in value and amount; require as much professional skill and judi-
cial learning, to decide correctly, as questions involving matters of the high-
est consideration. What will be the practical result of this thing ? If our’
County Courts are to be confined to cases of mimor importance—if they are

~ to be limited in jurisdiction to-cases of small amount, what will be the prac-

tical effect? Why, the competent tribunals will be closed ‘against the
humble citizen, and you will have ourinferior and incompetent tribunals
for the poorer and less favored class of the community. Now, this does not
accord with my views of a proper system of government—it does not ac-
cord with my feelings as a man—it does not accord with my sense of’ right
and justice. The true beauty of any government is, to bring its highest
faculties to the discharge of all the duties of its various departments.. We

read, sometimes, with-admiration, in history, of the magnanimous condes- -
cension, as we are apt to think it, of the sovereign descending from his
throne, and coming down, and laying aside his robes of royalty, to vindi-
cate the rights of the humblest subject in his realm. Such feelings, so
prompted, are the true tribute-of a generous heart to the claims of justice
and rectitude. So, sir, in this republican country, I do not-want to see our
higher tribunals of justice placed beyond the immediate access of the hum-
blest citizen in the commonwealth. T hold that the administration of jus-
tice should be equal and uniform, practically as well as theoretically, to
every member of the community. Itshould be as the rain and the sun-

- shine, which fertilize alike the garden of the peasant and the domain of the

pringe :—as the mercy of Heaven, as full andias free for the humblest as
the highest:—as the justice of God, which takes cognizance of the smal~
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fest right of the bseurest subject of-.Hismoral-gogemW_ nf, alike with the
%gh numbers

fortunes of an empire :—or, as that gracious providence,
the hairs of our heads, and notes the fall of a Sparrow.

Tae Caam,  Your hour has expired. S5

SEVERAL Voices. Go on—leave—leave is granted. =

Mr. Vay WinkLe., Fmove that the rule be suspended, and ¢
gentleman from Monongalia have leave to procecd.

CRiEs of agreed —agreed—-go on.

Mr. WiLney. I certainly feel very grateful to the committee. But I
think I would best requite the kindness which the committee seem disposed
to confer upon me, by declining to accept it. The one hour rule is a good
one, and ought to be observed. 1 will only so far avail myself of the cour-
tesy of the committee, as 1o recapitulate my objections to the plan of or-
ganizing the County Courts as proposed.

I think T have shown that a eourt so organized would be objectionable :

1. Because of its incompetency in respect of legal knowledge and profes-
sional skill:

2. Because of the want of responsibility :

3. Because its mode of organization will subject it to the influence of Jo-
cal, party, and personal prejudices and passions:

4. Because it can never command public confidence :

5. Because it will foster petty litigation and petty-fogging :

6. Becanse it will lead to vexatious and ruinous delays in the adminis-
tration of justice :

7. Because I have shown that the civil and eriminal business, now done
by the County Courts, can be done by Circuit Courts, in the same time.
and atas little, if not less, cost.

4

Note. [f Mr Willey had not been prevented from concluding his remarks by the
expiration of his hour, he would have attemptad still further to shew the impropriety
of continuing the County Courts, by—

1. Referring to the original organization of the County Courts, and the pecnliar con-
dition of things which suggested their orzanization, and made them valuable 1nstity-
tions, under the particular circumstanres then, and afterwards existing. DBat the con-
dition of the State has greatly.changed. A very different state of affairs exists now.
The wants, relations, interest, a\d character of the people, have changed. What vas
proper, convenient, and wise then, is now, under very different circumstances, improper
inconvenient, and unwise. He would have described those changes, and shown where.
in these courts, which were primarily valuable, were now incompatible with the pub.
lic welfare,

2. Mr. W. would have pointed out the diffzrence in the operation of the system in
the Eastern and Western sections of the State. [n the former, the Connty Courts are
usually composed of gentlemen of leizure, who realize no inconvenience from bestow.-
ing all the time necessary.ta hold these courts. In the latter, the men best qualified 1o
discharge the duties, are those who are most actively and personally engaged in the va—
Tious pursuits of life, who will not, and eannot, neglect the constant and pressing de-
mands of private business, to attend to public duties.

ey



ELECTION ‘OF JUDGES BY THE PEOPLE. = ™~

In Committce of the whole, June 20, 1851,

A provision had been adopted, that *‘ the State shall be divided info
five sections ;> and it was further proposed, that for each of the said
sections a Judge (of the Court of Appeals) shall be elected by the joint
vote of both houses of the General Assembly.” : '

Mr. Hoge, of Montgomery, moved to strike out the words,  joint vote
of both houses of the General Assembly,’” and insert, instead thereof, these
words— by ‘tht qualified voters therein.” Mr. Barbour, of Culpeper,
moved to amend still further, so that three of the aforesaid sections should
lie wholly East of the Alleghany mountains, and wo wholly West thereof.
Pending this amendment— '

Mr. WiLLEy said: I am sensible that I'am exposing myself, to some-
extent, to the eharge of -presumption, by soliciting the attention of the
committee to a subject like this. But the very importance of the subject,
in which .my constituents are as deeply interested as those of any other
gentleman on this floor, constitutes my apology for an effort to express
their views in relation to it. ‘ :

The immediate question before the committee does not seem to me to
require much discussion: nor have gentlemen confined themselves to the
consideration of it ; but they have spoken at large upon the main question.
If the discussion had been confined to the question immediately pending,
T should not have deemed it necssary to say a word in reply. :

I will merely remark, in regard to the pending proposition, that I cannot
vote for it, for several reasons. It would still perpetuate, to some extent, "
those sectional distinctions betwixt the different parts of the commonwealth
which have. hitherto: kept the: people of Virginia a:divided and distracted
people ; and I wish to see all such sectional divisions, which have been the -
source of most of our jéalousies and bickerings, forever and entirely oblite- -
rated —so that we may, henceforth, be a united and harmonious community.
Besides, the propusition  of the gentleman from Culpeper, (Mr. Barbour,) -
if carried into effect; would lead to an unequal and' unjust distribution of
population and territory amongst the sections. It would give the Trans-
Alleghany division two entire sections; whereas it is only entitled to one,
and a large fraction. ' :

As to the objection urged by the gentleman from Faugquier, (Mr. Scott,)
on yesterday, against the appointment of the Judges of the Court of Ap-
peals in sections, I do not think there is much in it. He said that it might
be difficult to find, in some of the sections, gentlemen of legal acquirements,
qualifications and abilities commensurate with the duties of the Bench, in
the Court of Appeals. I think he underrates the Virginia Bar. Speaking
for my own section of the State, I can assure the gentleman from Fauquier,
that there will be no difficulty in this respect. One of the gentlemen now
occupying the Bench of the Court of Appeals (second to none of his bre-
thren) acquired that learning and legal reputation, which elevated him to
the place he now adorns so well, at the Bar in the Northwest. And allow
me to say, sir, with satisfaction and pride, that the gentleman who pre-
sides in the Circuit Court of the county of my own residence, whether you
regard his profound legal learning, sound, discriminating judgment, con-
sclentious appreciation of the duties of his station, industry and patiénce oft
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 investigationgand, above all, iﬁ-mgﬁ-aﬁd-'ungaﬂie}i"integﬁey of character

" as & man, has no superior, either in the Court of Appeals or in the General
Court of Virginia. I allude to the Hon. Josepn E Fry. T cannot sup-
pose that either of the five sections contemplated, would not be able to
turnish legal abilities competent to perform the offices of a Judge in the
Court of Appeals, .

But, apart from this incidental consideration, allow me, most respect=
fully, te direct the attention of the committee, for a very few moments, to
one or two observations in regard to the main question. We are admon=-
ished in our Bill of Rights, that one of the surest guaranties of the-blessin%
of liberty and free government is ““a frequent recurrence to fundamenta

' principles.”  And, sir, it does seem to me, if I may be allowed to say so,

" that the fundamental principles involved in this question have been very

slightly and superficially discussed—nay, they have been hardly referred

“toeg Cl!his is not only a question as to how the Judiciary department of the

~government shall be organized, but it includes, likewise, grave considera--
tions affecting the Legislative department of the government. It involves.
the proper balance of powers, to be observed by the Constitution in the:
construction of the Legislative and Judiciary departments of the govern-
ment of the State. The original proposition gives the power of appointing
the Judges to the General Assembly ; the amendment proposes to confer
this authority upon the people, or, rather, it reserves it to the péople. The
exercise of an important power by the Legislature is to be ‘considered, as
wellin: relation to the effects and operation of the exercise of such autho-
rity on the Legislature itself, as on the Judiciary created by it.

Now, sir, I'am aware, that in the organization of the -different depart-
ments of the government, it is not wholly practicable to keep them entirely
distinet and separate. On the other hand, however, I am afraid that there
is usually more connection between the Legislature and Judiciary especially

~than can be justified by any principle of expediency or propriety.

My friend from Loudoun, (Mr. Carter,) who last addressed the commit-
tee, asks why we do not fortify ourselves by the authority and the experi-
‘ence of the past. He asks why the friends of the popular election of the
Judiciary do not vindicate their position by the authority of the sages and
patriots who established our American governments, as we are wont to do
in respect of other reforms. Scouting the authority of Montesquieu, re-
ferred to, the other day, by the gentleman from Montgomery, (Mr. Hoge,)
he asks why the opinions of Madison, Jefferson, and others of our iliustrioue
countrymen, are not relied upon. I feel disposed to accommodate the gen-
tleman from Loudoun. T will refer him to the authority he mentions ; and
oa that authority I will claim his vote. to aid me in so organizing the de-
partments of government as that théy shall be distinct in their oftices, and

be prevented from encroaching on the properprovince of each other.,

Mr. Madison, in one of his articles in the Federalist, lays down this
principle—that “the accumulation of all powers, legislative, executive and
Judicia ry, in the same hands, whether of oue, a few, or many, and whether
-hereditary, self-appointed or elective, ‘may justly be pronounced the very
"definition of tyranny.”  And I suppose that the blending of any two of
‘these, or any part of any two of thet, in the same hands, would so far be
+n infraction of the principle of a well-balanced government.

Mr. Jefferson, too, whom the gentleman fiom r-}xoudol.t_!'l allows to be en-
titled to some comsideration, uses language very similar to that of M. -
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Madigon. He says; that ‘ the concentrating the legislative, executive and

judiciary departments “n the same hands, is precisely the definition of des-
potic government.” The gentleman from Montgomery ‘might have found
authority in Montesquieu more pertinent to his purpose than the passage
which he quoted from that author on yesterday. Montesquieu, who, al-
though repudidiated by the gentleman from Loudoun, was consulted, no

doubt, by Madison and Jefferson, says, that « were the power of judging

joined with the legislative, the life and liberty of the subject would be ex-
posed to arbitrary control, for the judge would then be the legislator.
Were it joined to the executive power, the judge might behave with all the
violence of an oppressor.” Now, sir, in proportion as you blend legisla-
tive, executive or judiciary functions in the same officer, or give one of the
departments influence over the other, by the power of appointment or other-
wise, in the same proportion you violate the fundamental principle of free
government, and endanger the existence ofiliberty.

But, sir, the principal consideration to which I have risen to direct the
attention of the committee is *this: It must 'be obvious to every one, who
has examined or reflected upon the subject, that of the three departments
of government,'the legislative department is the strongest. [Its natural
tendency is to absorb the province and functions of the other departments.
To-this fact, universal history, and especially the history-of Virginia, bears
-conclusive testir;:k)ny. 1t creates and controls the finances of the State;
and if it do not wield the sword, it controls the arm which does, because it
regulates all supplies. It is usually the dispenser of honors. It enacts
.and repeals, at pleasure, the laws to regulate the conduct, civil, political
.and personal, of thecitizen ; and thus its influence must be overshadowing.
"Therefore, the legislative power should be guarded with jealousy; and the
_other branches of the government carefully fortified against encroachments
or-undue influence'by the legislatare. I, sir, T had time, I might success-
fully appeal to the pages of man’s political history in every age of the
world, teeming with thousands of admonitory lessons, to justify me in hift-
ing up a warning voice against the danger of legislative encroachment.

On the other hand, the Judiciary is the weakest of the three departments
of government. My friend from Loudoun (Mr. Carter) will not allow that
Montesquieu is good authority. He says he was a Frenchman, and knew
little of the theory of free government. Nevertheless, I think he was cor-
rect when 'he declared, that ¢ the Judiciary is next to nothing,” as com-
pared with the power of the other departments. But let me refer my friend
to American authorityf——authority which he, which all, must revere.. If
my friend has read the Federalist, as every lawyer and statesman ought to
do, he will remember that Mr. Hamilton says of the Judiciary, that

« It may be said to have neither force nor will, but merely judgnient, and

must ultimately depend upon the “id of the executive arm for the efficacious -

exercise of even this faculty.”

It follows, therefore, that the Judiciary department, in order to main-
.~ tain its integrity and independence, should be carefully and jealously se-
cured against all improper influences, and especially against legislative
influence, . It should be surrounded with all the barriers possible and pro-

L oper to protect it from the natural tendency of the legislature to encroach
_ gpon its distinct and peculiar sphere of action. Now, I submit to the com-

 ‘mittee, whether the freedom and independent action of the Judiciary can
bé maittained whilst the power of appointing the Judges is placed in“the
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hands of the Legislature? I know the answer which will be given to this
interrogatory. The distin 'ui-s}iuqd_gent_leman from Loudoun (Mr. Janney)
has already alluded toit. It will be said that a fixed salai".y,'iigﬁ the fifteen
years’ term of office, will secure the independence of the Judges; and place
them beyond all legislative influence. But, apart from the gratitude, and
those feelings of obligation naturally*inspired by benefits conferred, there
are other considerations which would have a tendency to bias the mind and
color the conduct of the Judge towards his legislative creator. ~What have
we already done, in our action on the report of the committee on the Legis-
lative department? Whom have we constituted as the tribunal; before
whom Judges are to be impeached ? "The Legislature. It is to be the
court of impeachment. Tt is to pass upon all prosecutions for judicial mal-
feasance.

There is an incongruity in thus making the same body both the law-
giver, the judge, and the prosecutor of its own offspring. The natural
parent is wont to conceal the defects and delinquencies of his own child,
both from motives of commiseration for the offender, and from a desire to
prevent his own disgrace. May not the Legislature be actuated by a simi-
lar lenity towards its own appointee, from a_similar 'desire to conceal its
own impropriety in having made a bad appointment? And agam—in a
conflict between the Judiciary and the Legislature, which would most
likely triumph? Suppose a corrupt Legislature, finding some constitu-
tional restriction In the way of some ambitious project, were to violate it—
suppose an ambitious western majority were to infringe upon those whole-
some restrictions and guaranties which I hope to see incorporated in the
Constitution, and oppress the east by onerous taxation, or interfere with
your ¢ peculiar institution,” or encroach upon the Constitution in any other
respect, would such a Legislature, thus determined, and thus clothed with
the power of re-appointment, and with the power of impeachment, exercise
Ro influence over the Court of Appeals, who stood in the way of such en-
croachments? And suppose the Judges resisted all such influence, and
maintained their integrity, how easy would it be for such a Legislature to
construe the faithful decisions of the upright Judge to be the results of
corruption, eject him from his office, and substitute in his place some pliant
tool of power, who, for the spoils of office, would sanction any legislative
tyranny | _And since gentlemen haye invoked authority for the popular
election of the Judiciary, I beg to refer them to a very eloquent and able
argument of My, Hoffman, made in the late New-York Convention. Mr.
H. declares that  you cannot get Judges to maintain the ‘constitution
against power without their election;” that J ud%es appointed by le-
gislative or executive authority cannot “ resist the encroachments of
row_er and maintain the constitution;” that they cannot do this ¢ un-
ess supported by election from the constituent body.” And as my friend
from Eoﬁ_douh" (Mr. Carter) seems to place great reliance upon - the
authority of Mr. Madison, I hope he will allow me to commend to his se-
rious consideration the opinion of that great man expressed, I think, in the
5lst number of the Federalist. “Mr. Madison there asserts that—* In or-
der to lay a due foundation for that separate and distinct exercise of the
different powers of government, which, to a certain extent, is admitted on
all hands to be essential to the preservation of liberty, it is evident that
each department, should have a will of its own, and, consequently, should
be 50 constituted, that the members of each should have as little agency
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as possible in the appointment of the members of the other.” 'There,

sir! is the authority of Mr. Madison. o e

* Not only, therefore, to preserve the proper independetice of the judicia=
ry ‘department, would I deprecate its appointment hy the legislative body,
butalso to limit the aggressive tendencies of the Legislature, and confine
its powers and operations within such boundaries as shall prevent it from
absorbing the other departments of government, and destroying liberty it-
self:—not merely because legislative appointment would render the bench
too weak, but because it would make the Legislature too strong.

* I am aware, Mr. Chairman, that in the present state of human imperfec-
tion, it is not altogether practicable to allow abstract principles to have,
in all cases, a literal application. But then we should approach as nearly:
thereto as circumstances will permit.  We ought, at least, to keep pace’
with the progressive improvement of the age, in the application of the ab-
stract principles of government. Nay, we should plant our standard a little
in‘advance of the times, that we may elevate society to it. I will an-
nounce, with the leave of the committee, two or three abstract proposi--
tions, which I think ought to have some influence in the formation of our
organic laws. The first one is, that “ The people cre capable of self-go-'
vernment.” “Who will rise on this floor and say the people are not capa--
ble of selfgovernment?  Yet, what is the use of a recognition of the prin-
ciple; if it is to have no application? Why may not this prineiple apply..
as well in the selection of a Judiciary as in the selection of a Legislature?:
in'the choice of the officer who is to exxpound the law, as well asin the choice
of the officer who is to maks the law? Why, sir! the brightest page of
the world’s history contains an irrefutable record of the practical verity of’
this great popular principle, grateful to the pride of every true American
heart, and consoling to the hopes and sympathies of every lover of his’
rifg s =00 : et : '

“T'will announce another, or rather the same, truth inother words— all
potwer is derived from the people, and mugistrates are the servants of
the people, and are amenable to them.” Now, why shall not this max-
im, recognized in our Bill of Rights,—a maxim which we have solemnly
ratified by the decision of the committee the other day, and which, without
a dissenting voice, we determined shall remain‘asa part of our declaration
of rights, and as such, a part of the new constitution—why, I say, shall®
this maxim not have a practical application in' the organization of the ju-
diciary, as well as in the executive and legislative branches of the govern--
ment? - Magistrates are the servants of the people I—and the people are
the source of all power! If we are not to apply this principle, where is-
the utility of recognizing it? Why not expunge it {rom the Bill of Rights?

The application of this great principle was" resisted strenuously in the"
otigin of our American governments even when confined fo the constitution
of the executive and legislative departments of the government. Kings
and tyrants, and titled nobility, exclaimed against it. ~ Nay, even some_ of
our revolutionary fathers doubted the success: of the experiment. “But
what has been - the result? Took around you and see. T ask the oppo--
nents of the popular election of the Judges of the Supreme Court of Ap
peals, to look around upon the glorious results of this first principle in th
républican creed. 1 ask my distinguished friends from Loudoun, wi

Hé%“nééiﬁq‘%so loudly for authority, to open their eyes, and behc

ty‘@%%eh@ it'oWh hearts must acknowledge with pri
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«en on the face of this great country. It was the application of this- great
popular principle in the organization of our executive and legislative de~
partments of state, which has covered this broad land with the most intel-
ligent, prosperous-and happy people that ever dwelt on the face of the earth.
Where are morals purer, religion more revered, justice held more sacred,
and all the rights of man more secure, than here under the protection of this
principle? It has covered every sea with commerce. It has furnished

somc of the brightest chapters in the annals of science, and some of the:

greatest names on the pages of history. And this day its moral effects are
felt and feared by every monarchist and despot in the civilized world. It
Is shaking the throne, and relaxing the grasp of the tyrant ; infusing hope
and vigor into the bosoms of oppressed nations ; and dissolving the fetters
of political bondage wherever the American name has been heralded. 1
cherish the principle. T glory in it. Why shall not_the same principle
operate in the judiciary of the country? If the people, under its practical
operation, have accomplished so much through their agency in the other de-
partments of the goyernment, why may they not be intrusted with a_ simie
lar agency and participation in the selection of the judiciary ? ;

But I desire to repeat this principle in a still different form of expres=

sion, and with more direct reference to that application of it which I pros
pose to make. . _And if my friends from Loudoun are satisfied with. Ameri-
can authority, I will now draw from a foreign source—even from the apo-
logist and defender of monarchy. Sir William Blackstone lays down this
principle—*“that the original power of judicature, by the fundamental
principles of society, is lodged in the society at large.” This, Mr. Chair-
man ! is the language of a British Knight and a monarchist. I commend
it to the opponents of the election of Judges by the people. I invokethe
attention of the gentleman from Fluvanna, (Mr. Cocke;,) to -whose able
speech I have just listened with pleasure, and, influenced by which, I was
mainly induced to rise in reply. This was an acknowledgment which even
Sir William Blackstone could not refrain from making. But then Black-.
stone was a British subject, and a defender of the British constitution, and,
therefore, he 'denied the practicability of applying the principle Ii,ter;l]...f,
because he held that the people were incapable of exercising this right
which naturally belonged to them—that the people were incapable of self-
government. Do gentlemen here cxcuse themselves upon {he same plea?
Looking to the condition of English society, when Blackstone wrote, we
may find some reason for his opinion. I doubt if he would concur with the
opponents of the popular election of the judiciary, if he were now a citizen
of Virginia. I do not think he would have been so far behind the spirif of
the age. X

But, sir, T am encroaching much longer upon the attention of the com-
mittee than I intended. The kind attention of the committee has seduced
me; but I will requite it by hastening to a conclusion with a very few fur-
‘ther remarks. ' :

1 can see no practical reason why the election of the Judges of the Sus
preme Court of Appeals should not be submitted. fo the qualified voters.
Now, sir, there are two leading elements entering into the qualification
necessary for the judicious election ofa Judge. The first is intelligence of
mind, the second is integrity of purpose—intelligence to perceive and de-
termine who is the most competent to discharge judicial duties, and integ-
7ity of purpose 1o enforce the choice of the mind thus enlightened. The
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question is not, whether the people may never be deceived, or whetherthey
may not sometimes be influenced by unworthy molives and passions.. But
the true practical issue involved is—will they hot %erieraliy make wiser
and better selections, than the Legislature? In the first place, it is to be
considered that it is certainly the interest of the people to have pure and
competent Judges ; for their safety of life, liberty, and estate, is indissolu-
bly connected with an enlightened and righteous administration of the laws.
They would, therefore, not be callous or indifferent about a matter of so
much importance. Self-interest, moreover, is sharp-sighted, and jealous of
wrong. It prompts caution and vigilance. '

I know, sir ! that it ought to be admitted that the legislative body should
possess greater intelligence than the constituent body. But it must like-
wise be admitted that the people within the limits of a judicial section, em-
bracing a little more than twice the territory of a congressional district, must
have better opportunities of becoming acquainted with the qualifications of
the legal gentlemen residing in the section, than the members of the Gene-
ral Assembly, coming from remote quarters of the State. What, Lask, do
nine-tenths of the members of our Legislature know of the personal char-
acter and official qualifications of nine-tenths of their appointees? Very
little—nothing. "They take them upon trust—upon the recommendation of
personal friends and interested partizans. It would not be so with the peo-
plein their judicial séctions. An extensive practice would bring the lead-
ing lawyers of each section into personal acquaintance with a majority of
the counties embraced ; and their legal reputation would be known and
appreciated. ~And thus, in the selection of a Judge, the people would be
guided by a sound diseretion, founded on personal observation and well es-
tablished reputation.

Inrelation to the comparative integrity and honesty of purpose of the
people s the selecting agency, I have but little to say ; for little need be
said. They may be deceived. They may err in judgment; and they
may, sometimes, take counsel of their passions and prejudices, rather than
of their hearts and judgments. But their intentions are usually honest
and patriotic. It is not always so with legislative bodies. They are often
actuated by sinister motives, by ambitious views, and by selfish considera-
tions. We shall have nothing to fear from the popular intention. 1

Itis alleged, however, that if the Judges shall be elected by the people,
such elections would assume a political character, and the bench would be
filled by political partizans, irrespective of personal worth or ‘official ca-
pacity. It has heen urged here to-day that all such elections would be
made in pursuance of caucus nomination, managed by party trickery, and
that the people would be precluded from the exercise of their honest and
independent judgment. This would, indeed, bea deplorable evil ; and it will
probably be expecting too much to suppose that party spirit would never
enter into judicial elections by the people. But I would fain hope, that
the pictures of gentlemen are too deeply colored—I would fain hope that
the people, in the exercise of this high prerogative, involving all that is
dear to thern, the security of their firesides, the protection and enjoyment
of life and property, will not submit to the behests of pot-house politicians,
o undue party excitement ; but that they will rise to the true dignity of
freemen, and, from their farms and their stores and their shops, speak out,
coolly and calmly, the enlightened decisions of their own judgment—that
they will do, in the elections of Judges, as they did, to 2 great extent, in
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the election of this body, sink the prejudices and passions of the mere parti-
zan, in a pairiotic desire to promote justice and secure the welfare of soci-
ety. Ispeak of the true people. There will be exceptions, whilst there

are demagogues; and there will be demagogiies so long as there are a
free people and a popular government.  But I shall rely with confidence,
jn a case like this, upon the wisdom and integrity of the great mass of the

eople.

' Bput'what of legislative appointments in this respect 7 Does party spirit
never enter into them ? Is our Legislature so immaculate as to be” above
party influence and excitement? Does it never select a Judge with refe-
rence to party predilections? When; in recent times, did our Legislature
appoint 2 Judge, uninfluenced by political considerations, looking anly to
merit and fitness for the office? Talk about caucusses amongst the people,
and party machinery ! as if such things never entered the sacred precincts
of the Legislature! Why, sir! I may safely appeal to your experi-
ence, and distinguished participation in the legislative history of the State
of Virginia, to justify me in saying that our Judges as well as all other
important officers have been, almost without exception, for many years
past, appointed by the political majority predominant at the time of appoint-
ment—nay, sir! controlled and effected, not unfrequently by the caucus
tactics and log-rolling trickery of the impracticable fag end of the pre-
dominant party. And yet, sir! gentlemen are for retaining the power ‘of
judicial appointment in the Legislature, to avoid partizan and political ap-
pointments. To avoid the operation of political influences in the selection
of the Judge, they propgse to take the power of selecting him from the
honest, unbjased, calm people, and confer it upon professed party politi-
cians! Such logic is, to my mind, inexplicable. It is condemned and
falsified by reason and experience.

There are some very obvious congsiderations, respecting the competency
- of the people to make discreet elections of Judges, which seem to have es-
caped the attention of gentlemen. If the people are capable of voting for
a Governor of the whole State—if they are fit to be invested with the pow-
er of selecting their representative in the Congress of the United States—if
they can look over this wide confederacy and designate the man who is
worthy to assume the reins of government as chief magistrate of this great
pation,—why may they not be safely trusted with the privilege of electing
and selecting a Judge of our Supreme Court of Appeals, from an extent
of territory not greater than one-fifth of the whole State? It seems to
me, moreover, that it is a solecism to deny that fhe people have capacity
to select an officer, and yet allow them the capacity to select an agent who
can perform that duty properly. Itappears to me that they can as well se-
lect the Judge himself, as they can the person who shall select the Judge
for them. '

Entertaining these views in relation to the right, and the capacity of the
people, to appoint their own Judges, I hope the amendment of the gentle-
man from Montgomery will prevail. I yield to no man on this floor, or
elsewhere, in my high appreciation of a pure, enlightencd, impartial, and
independent judiciary. The peace of society, the welfare of the common-
wealth, the security of life, liberty and honor, depend upon the character
of our courts. The punishment of crime, the vindication of innocence, the
dowry of the widow, the home of the orphan, and it would not be an un-
warrantable appropriation of the language of holy writ to say, that ** what-



42

§oéveer is pure, whatsgever is true, whatsoever is just, whatsoever islovely,
and of good report,”—all, all, depend, to a vast extent, upon the wisdom
and virtue of the juliciary. With such a sense of the importance of the
question before the committee, and after mature deliberation, prompted by
a sincere desire to arrive at a correct deeision, I believe that the public
welfare, and individual interests, would be hest promoted and secured by
the popular election of the Judges—especially the Judges of the Supreme
Court of Appeals. -









