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PREFATORY NOTE

The Virginia Debt Commission on the part of West
Virginia, created by a joint resolution of the Legislature
adopted on the 21st day of February, 1913, was ap-
pointed by Governor Hatfield shortly after his inaugura-
tion. Some of the appointees declined to serve and
there wag necessarily a little delay before the vacancies
could be filled. The Commission met and organized on
the 10th day of June. At that meeting it was found
necessary to order the reprinting of certain record in-
formation for the use of the members of the Commission,
members of the legislature, and for general distribution
throughout the State. At the time of the publication of
the Master’s report but a limited number of copies were
furnished counsel for West Virginia and enough could
not be had to supply even the members of the Com-
mission. The same was true as to the court’s opinions
of March 6th and October 30th, 1911. While the briefs
on final hearing of counsel for West Virginia were
printed and liberally distributed as of that time, the
briefs of counsel for Virginia were furnished only in
sufficient quantity to supply opposing counsel. These
facts led to the compilation and printing, for the use
of the Commission and members of the legislature, and
for general distribution, of what is known as the ‘‘Debt
Suit Book”’s a volume of over 800 pages, which contains
the joint resolution of the Legislature of West Virginia
creating the Virginia Debt Commission, the opinions of
the Supreme Court of the United States, the briefs on
final hearing of counsel for the complainant and defend-
ant and the report of Special Master Charles E. Little-
field. Nearly eight weeks were required in which to do
this work, and the West Virginia Commission had to
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await its completion before it could undertake to in-
telligently perform the services required of it by the
Legislature.

At the conclusion of the organization meeting of the
Commission an adjournment was had until July 22nd
and when the Commission met on that day the record
information above referred to was still in the hands of
the printer and not completed. Between the dates of
the first and second meetings correspondence was had
between the Chairman of the West Virginia Commission
and the Chairman of the Virginia Commission which
resulted in an agreement that the commissions of the
two States should meet in joint conference at Washing-
ton, D. C., on July 25th, 1913, the Chairman of the West
Virginia Commission anticipating that the re-printed
record information would be in the hands of the members
a sufficient time before that date to enable them to
familiarize themselves, in a measure, with the case and
to derive some benefit from the publication by way of
suggestion and otherwise.

When the commission met at Charleston on the 22nd
of July, some of the members insisted upon the cancel-
lation of the Washington engagement because the Com-
mission—owing to the mon-completion of the printed
record-—had not sufficient opportunity to acquaint itself
with the case. It was finally decided, however, that it
would be inexpedient to cancel the engagement, and that
the West Virginia Commission should go to Washing-
ton and meet the Virginia Commission on July 25th,
where a preliminary discussion and exchange of views
could be had even if the meeting should result in nothing
else. Accordingly, the West Virginia Commission went
to Washington and met the Virginia Commission on the
25th of July. At the opening of the joint conference
the Chairman of the Virginia Clommigsion submitted a
resolution adopted hy that body, which stated that it
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was the sense of the Virginia Commission that in the

_conference to be held the subject for consideration and

adjustment, as indicated by the court in its decision in
the case, was the amount of interest West Virginia
should pay upon the sum ascertained by the court to be
West Virginia’s share of the principal debt, namely
$7,182,507.46. Replying to this resolution the West Vir-
ginia Commission said that in its judgment the interest,
if any, which should be paid to the State of Virginia,
as set forth in the Virginia resolution, was not the only
question to be considered, as the Supreme Court of the
United States in its opinion of March 6, 1911, had indi-
cated by the use of the following language:

‘““We have given our decision with respect to
the basis of liability and the share of the prinei-
pal of the debt of Virginia that West Virginia
assumed. In any event, before we could put our
judgment in the form of a final decree there would
be figures to be agreed upon or to be ascertained
by reference to a Master. Among other things
there still remains the question of interest and
whether any interest is due, and if due from what
time it should be allowed and at what rate it
should be computed, are matters as to which there
is a serious controversy in the record and concern-
ing which there is room for a wide divergence
of opinion. There are many elements to be taken
into account on one side and on the other. The
circumstances of the asserted default and the con-
ditions surrounding the failure earlier to procure
a determination of the principal sum payable, in-
cluding the question of laches as to either party,
would require to be considered. A long time has
elapsed. Wherever the responsibility for the
delay might ultimately be placed, or however it
may be shared, it would be a severe result to capi-
talize charges for half a century—such a thing
hardly could happen in a private case analagous
to this. Statutes of limitation, if nothing else,
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would be likely to interpose a bar. As this is no
ordinary commercial suit, but, as we have said, a
quasi-international difference referred to this
court in reliance upon the honor and constitutional
obligations of the States concerned rather than
upon ordinary remedies, we think it best at this
stage to go no farther, but to await the effect of
a conference between the parties, which, whatever
the outcome, must take place.’’

The conference at Washington was dissolved on July
26th. No propositions were exchanged and no agree-
ment was had. The Commission adjourned to meet
again in the City of Washington on August 12th, 1913.
- A week or more subsequent to this adjournment and at
the very earliest practicable moment, advance copies of
the printed record were sent to members of the West
Virginia Commission and it was so voluminous in its
character, and the consideration of it was of such great
importance, that some of the members advised the Chair-
man that it woud be impossible for them to go through
and properly digest the record before August 12th, and
suggested that the joint meeting set for that date be
called off and the time of meeting extended to a date
in the then near future. The Chairman of the West
Virginia Commission complied with this suggestion in
a telegram to the Chairman of the Virginia Commis-
sion dated August 9th, 1913, and also called a special
meeting of the West Virginia Commission at Charles-
ton on August 11th. At that meeting a sub-committee
of three was appointed ‘‘to cooperate with the Attorney
General and Associate Counsel in the case in drawing
up the necessary data and statistics as basis of the propo-
sition to be made to the Virginia Commission.”” This
sub-committee met on the same day and the day follow-
ing, discussed various questions that came before it,
agreed upon investigations to be made, and finally ad-
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journed fto met on the 18th day of September. At the
meeting held on the latter date it was decided that before
the sub-committee could make a report it would be
necessary to have certain data and information not con-
tained in the present record, the obtaining of which
would require further investigation by skilled account-
ants. The Board of Public Works offered to secure
such data and information upon which a proposition of
settlement might be predicated and the sub-committee
expressed its desire to receive the same. Owing to the
time that would necessarily be required in the securing
of this data and information, the sub-committee adopted
a resolution setting forth the facts, and forwarded a
copy of the same to the Hon. John W. Mason, Chairman
of the Comission, at Fairmont, enclosing also a draft
of a letter to the Chairman of the 'Virginia Commission
for Mr. Mason to sign and mail, explanatory of the delay
that would necessarily be had and stating that it would
probably be three or four months before a proposition
could be put in final and intelligent form by the West
Virginia Commission. This letter was signed by Mr.
Mason and forwarded on the 22nd day of September
to Mr. Moon, Chairman of the Virginia Commission, at
Charlottesville. On the very same day, the Attorney
General of Virginia filed a notice in the Supreme Court
of the United States that on Monday the 13th day of
October, 1913, he would ‘‘move the court to proceed
with a further hearing and determination of the case
and to settle and determine all questions left open and
undetermined by the decision of the 6th of March, 1911°’.
The case was submitted on October 13th, and this pub-
lication contains the complete record therein, as well
as the opinion of the court rendered on the 10th day
of November, 1913. .

The proceedings of the two commissions in joint con-
ference appear as ‘‘Iixhibit A’’ with the response of the
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defendant, and the proceedings of the West Virginia
Commission and its sub-committee to date, as ‘‘Exhibit
B.!!‘

With a view of giving ‘‘the utmost publicity to all the
‘facts in relation to the pending suit,”’ this booklet is
compiled and printed.

A. A Ly,
Charleston, Nov. 25, 1913. Attorney General.



NOTICE OF COMPLAINANT

Ricamoxp, Va., September 22, 1913.

To the HoxoraBrE A. A. Litvy,
Attorney General of West Virginia,
Charleston, West Virginia,

Please take motice that in the suit of the Common-
wealth of Virginia v. The State of West Virginia, No. 2
Original, pending in the Supreme Court of the United
States at Washington, D. C., I shall on Monday, the 13th
day of October, 1913, move the said court to proceed with
a further hearing and determination of said case, and to
settle and determine all questions left open and unde-
tefmined by its decision rendered on the 6th day of
Marech, 1911, and will base said motion on the record of
the case and the facts stated in the within statement 1n
writing, and exhibits filed therewith.

Respectfuﬂy,
COMMONWEALTH OF VIRGINIA,

By Samuern, W. Winriams,

Attorney General of Virginia.






IN THE

SUPREME COURT OF THE UNITED STATES

No. 2. Original. October Term. 1913.

COMMONWEALTH OF VIRGINIA,
vS.

STATE OF WEST VIRGINIA.

In Equity.

Morioxn or THE COMPLAINANT.

To the Honorable Chief Justice and Associate Justices
of the Supreme Court of the United States:

The Commonwealth of Virginia, through Samuel W.
Williams, her Attorney General, respectfully shows to
the court:

1. That in the opinion of this court, delivered on
March 6, 1911, by Mr. Justice Holmes, having ascertain-
ed the amount of $7,182,507.46 to be West Virginia’s
share of the principal debt, said:
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«“We think it best at this stage to go no further,
but to await the effect of a conferemce between
the parties, which, whatever the outcome, must
take place.”’ i

9. That on February 21st, 1913, the legislature of
West Virginia, sitting in regular session, adopted a joint
resolution, in words and figures as follows, viz.:

¢ (ClonrERENCE COMMITTEE’S SUBSTITUTE FOR House Sub-
STITUTE FOR SENATE JoINT RESOLUTION No. 5.

(Adopted February 21, 1913.)

“(Jreating a commission, known as the Virginia debt
commission, provide for arranging and settling with the
Commonwealth of Virginia the proper proportion of the
public debt of the original (Commonwealth of Virginia, if
any should be borne by West Virginia, to take into con-
sideration all matters arising between the Common-
wealth of Virginia and the State of West Virginia in
reference to said original public debt, and to report its
proceedings to the governor of the State.

«Wreress, the Commonwealth of Virginia insti-
tuted a suit in the Supreme Court of the United States
against the State of West Virginia, to have the State
of West Vireinia’s proportion of the public debt of Vir-
ginia as it stood before one thousand eight hundred and
sixty-one, ascertained and satisfied; and,

¢«“Wereas, at the October term, one thousand nine
hundred and ten, the Supreme Court of the United States
made a finding that the share of the prineipal debt of the
original Commonwealth of Virginia to be borne by the
Qtate of West Virginia, was seven million one hundred
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and eighty-two thousand six hundred and seven dollars
and forty-six cents; and,

““WHEREAS, said court did not fully and finally decide
the question involved, but suggested that such proceed-
ings and negotiations should be had between the States
upon all the questions involved in said litigation, as might
lead to a settlement of the same; therefore, be it

Resolved by the Senate of West Virginia, the House of
Delegates concurring therein:

*“That a commission of eleven members, known as
the Virginia debt commission, is hereby created. The
members of said commission shall be appointed by the
governor, two of whom shall be chosen from each con-
gressional district of the State, and one at large, not
more than six of whom shall belong to any one political
party, and all resignations or vacanecies in the said com-
mission as they occur shall be filled by the appointment
of the governor.

“‘Said commission is authorized and directed to
negotiate with the Commonwealth of Virginia, or with
any person or committee owning or holding any part of
the said indehtedness for a settlement of West Virginia’s
proportion of the debt of the original Commonwealth of
Virginia proper, to be borne by the State of West Vir-
ginia.

‘‘The commission is hereby directed to ascertain and
report upon and give the utmost publicity to all the facts
in relation to the pending suit instituted against the
State of West Virginia by the Commonwealth of Virginia
and to ascertain and report upon and give like publicity
of all of the facts and conditions under which the West
Virginia certificates are held or owned, together with the
names and residences of the persons having the legal or
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equitable right to receive from West Virginia whatever
may be ascertained to be payable thereon.

““To ascertain and report as to any part of the Vir-
ginia debt claimed against the State of West Virginia,
which is owned or held or claimed to be due, at law or in
equity, by the Commonwealth of Virginia in her own
right; and having made the investigation required here-
by, said commission is authorized and directed to negoti-
ate with the Commonwealth of Virginia for a settlement
of West Virginia’s proportion of the debt of the original
Commonwealth of Virginia proper, to be borne by the
State of West Virginia.

¢ A majority of said commission shall have authority
to act. The commission shall choose its chairman and
appoint its secretary and other necessary officers.

“The expense properly incurred by the commission
and its individual members, including compensation of
said members at the rate of ten dollars per day for the
time actually employed, shall be paid by the State out of
the moneys appropriated for said purpose.

¢‘The commission shall make a report to the gover-
nor as soon as practicable, and upon receipt of said re-
port the governor shall convene the legislature for the
consideration of the same.

“The commission is hereby authorized to sit within
or without the State and to send for papers and records
and to examine witnesses under oath.”’

3. That pursuant to said joint resolution, the gov-
ernor of West Virginia did appoint the eleven members
of the debt commission therein provided for, and that on
a later day the Honorable John W. Mason, of Fair-
mont, West Virginia, was chosen as the chairman of such
commission. That after correspondence between Gtover-
nor Hatfield, of West Virginia, and Governor Mann, of
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Virginia, filed herewith as ‘‘Exhibit A,’” the chairmen
of the commissions of the two States arranged that the
proposed joint conference between the States through
their respective commissions, should be held at the New
Willard Hotel, in the city of Washington, on the 25th day
of July, 1913.

4. That on the day appointed the two commissions
did meet in joint conference, and the proceedings of said
joint conference, stenographically reported, were as
shown in ‘‘Exhibit B’’ herewith filed as a part hereof,
for the information of the court.

That said joint conference, after the foregoing pro-
ceedings were had, adjourned to meet at the same place
on the 12th day of August, 1913. That on the 8th day of
August the Honorable John W. Mason, chairman of the
West Virginia Commission, notified the Honorable John
B. Moon, chairman of the Virginia Debt Commission, by
telegraph as follows, viz.:

“Farrmont, W. Va., August 8, 1913.
Joux B. Moov,
Charlottesville, Virginia.

Certain our debt commission will not be ready for
meeting Tuesday. Members have not had time enough
for investigation. We meet at Charleston next Monday
and would have to ask that time be extended to a day in
the near future. Under these circumstances I suggest
‘Washington meeting be now recalled.

(Signed) Joux W. Mason.”’

The notice and agreement for the meeting to be held
on the 12th of August was accordingly recalled.

The Commonwealth of Virginia, in view of the re-
citals and facts herein stated and contained, respectfully
moves the court that the cause be speeded so that a final
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decree may be made therein and this controversy brought
to a close.
COMMONWEALTH OF VIRGINIA,
By Samuer, W. WiLriams,
Attorney General of Virginia.
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EXHIBIT A.

STATE OF WEST VIRGINIA,
ExsouTive DEPARTMENT,
('HARLESTON.
June 10, 1913.
HoxorasLE Winniam Hopaes Maxx,
Governor of Virginia,
Richmond, Virginia,

Dear Str: 1 have the honor to report to you that
the regular session of the West Virginia Legislature of
1913 passed House Joint Bill No. 5, raising a commission
of citizens of our State to be appointed by the governor,
to meet a like commission upon the part of the State of
Virginia, to discuss and, if possible, arrive at some
mutnal agreement looking to the amicable settlement of
the Virginia debt dispute now pending in the Supreme
Yourt of the United States, said suit being styled and
known on the docket as the Commonwealth of Virginia
v. The State of West Virginia.

A copy of the resolution adopted by the West Vir-
ginia Legislature T herewith attach. :

The resolution requires the commission to report
their findings to a subsequent session of the legislature.

The commission is composed of the following citi-
zens of our State: :

Hon. Henry Zilliken, of Wellshurg, county of
Brooke.

Hon. John W. Mason, of Fairmont, county of
Marion.
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Hon. J. A. Lenhart, of Kingwood, county of
Preston.

Hon., William T. Ice, of Philippi, county of
Barbour..

Hon. U. G. Young, of Buckhannon, county of
Upshur.

Hon. Joseph E. Chilton, of Charleston, county of
Kanawha.

Hon. R. J. A. Boreman, of Parkersbhurg, county of
‘Wood.

Hon. John M. Hamilton, of Grantsville, county of
(Calhoun.

Hon. William D. Ord, of Landgraff, county of Me-
Dowell.

Hon. Joseph S. Miller, of Kenova, county of Wayne.

Hon. W. E. Wells, of Newell, county of Hancock.

The commission met in the governor’s reception
room on June 10, 1913, and organized by electing Hon.
John W. Mason, of the city of Fairmont, chairman, and
the Hon, John T. Harris, of the city of Parkersburg,
secretary.

I beg to advise that said commission now awaits the
pleasure of the Virginia Commission.

The next regular meeting of the West Virginia Debt
(Commission will be held in the governor’s office on July
29.1913.

The commission directs me to say to you, and
through vou to the proper representatives of the Vir-
ginia Commission, that they will be pleased to meet the
Virginia Commission at any time after July 22, 1913,
that the said Virginia Commission may indicate where it
would be agreeable to hold a joint meeting of the com-
missgions.

Any communications sent to this office, or to the
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president or secretary of the West Virginia Commission
will receive prompt consideration.
Respectfully yours,
(Signed) H. D. HarsreLD,
HDH:MP Glovernor.

COMMONWEALTH OF VIRGINTA,
GoveErNor’s OFFICE,
Ricmmon.
June 20, 1913.
Hox. Joux B. Moow, Chatrman,
Virginia State Debt Commission.
(Charlottesville, Virginia.

Dear Coroxen: I enclose a communication from the
Governor of West Virginia, and a copy of the act of as-
sembly of that State, adopted on the 21st of February,
1913, which explain themselves. I trust it will be the
pleasure of your commission to have an early meeting
and to communicate with the commission of West Vir-
ginia, to the end that every possible effort may be made
on our part to settle the matters in dispute between the
two States.

Very truly yours,
(Signed) W Hopaes MaxK,
Enes. Governor.
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EXHIBIT B.

ProceepinGgs oF A Jornt CoNFERENCE BETWEEN THE VIR-
cInNia Depr COMMISSIONS OF THE STATES OF VIR-
GINTA AND WesT VIRGINIA,

Washington, D. C., July 25, 1913.
New Willard Hotel.

The commissions of Virginia and West Virginia met
at 11:30 o’clock A. M., pursuant to notice, Chairman
Moon, of Virginia, and Chairman Mason, of West Vir-
ginia, presiding.

Chairman Moon: I have been instructed, gentlemen,
to present to you, for your consideration, the following
resolutions:

Resolved, That it is the sense of this commigsion
that in the conference to be held this day with the West
Virginia Commission, the subjeet for consideration and
adjustment, as indicated by the court in its decision in
this case, is the amount of interest which West Virginia
should pay upon the sum ascertained by the court to be:
West Virginia’s share of the principal of said debt.

2. This commission desiring to carry out in good
faith the snggestions made by the Supreme Court as to
securing an amicable adjustment of the amount of inter-
est which should be paid by West Virginia upon the
principal of the debt az ascertained and decided by the
court, and realizing that it is not the desire of Virginia
nor was it the intention of the Supreme Court that Vir-
ginia should ask or demand the full or legal amount of
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interest upon the principal debt as ascertained in the de-
cigion of the court, but that there should be concessions
made upon hoth sides, such as comport with justice and
the honor and dignity of the two States; and

Waereas, the joint conference to be held today be-
tween the commissions of Virginia and West Virginia
was invited by the aunthorities of West Virginia, pre-
sumably for the purpose of carrying out in good faith
the decision and suggestion of the Supreme Court of the
United States.

Therefore, be it resolved, That this resolution, to-
gether with all other resolutions adopted by this com-
mission at its present session, which may be perfinent,
be presented by the chairman of this commission, to the
commission of West Virginia at the joint conference to
be held to-day, and that the commission of West Virginia
be respectfully requested to communicate to this commis-
sion, what, in their judgment, would be a fair and just
settlement of the interest to be paid by West Virginia
upon the principal amount as ascertained in the opinion
and decision of the Supreme Court of the United States.

(Chairman Mason, of West Virginia: Referring to
the resolutions which have just been presented fo us on
hehalf of the commission of Virginia, I would say for the
commission of West Virginia that it was not our expecta-
tion that this conference was to be confined to the con-
sideration of only the question of interest. Our idea had
been that the scope of the conference would be wider,
and that we would confer together and take up the whole
case, principal and interest. We thought that was what
we were to meet here for.

It is my understanding that we, as commissioners,
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representing the two States, have the power to ascertain
what is West Virginia’s equitable proportion of the debt,
if anything. T thought that was one of the things we
were to get at, and try to reach a basis of settlement.

T do not feel that we should be confined solely to the
consideration of one question, namely, the question of
interest. '

Chairman Moon, of Virginia: I would say, gentle-
men, that Mr. Randolph Harrison hag been selected as
spokesman for the Virginia commission, to present the
matter to you as we view it, and I will now call on Mr.
Harrison.

ReMarks oF M=r. RaxporpH HARRISON OF THE VIRGINTA
CoOMMISSION.

Mr. Harrison: Mr. Chairman and gentlemen: The
resolutions which have been presented to you for con-
sideration by the chairman of the Virginia commission,
contain a statement of what the Virginia commission
conceives to be the question to be considered by the two
commissions, and an expression of the spirit in which the
Virginia commission enters upon this joint conference.

The first resolution declares it to be the sense of the
Virginia commission that the subject before the two com-
missions for consideration and adjustment is, as inﬁdi—
cated by the court in its decision, the amount of interest
which West Virginia should pay upon the sum ascer-
tained by the court to be West Virginia’s share of the
prineipal of the debt. :

The second resolution assumes that the West Vir-
ginia commission has invited this conference for the pur-
pose, and with the expectation, if possible, of carrying
out in good faith the suggestion of the court in respect
to an adjustment of the question of interest, and at the
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same time states that it is not the purpose of Virginia to
exact, nor does this commission believe it to be the intent
of the court that Virginia should exact the full amount
of interest shown by the record to be due on the share of
the principal of the debt ascertained by the court to be
West Virginia’s.

The Virginia commission enters upon this confer-
ence with you in a spirit of absolute frankness, and with
the earnest desire to reach an adjustment of this unset-
tled question. To accomplish this result we recognize
that there must be concessions made upon both sides,
such as comport with justice and the honor and dignity
of the two States. With that end in view we ask the
West Virginia commission to advise what, in their opin-
ion, would be a fair amount for West Virginia to pay
in compromise and settlement of the amount of inter-
est due on her share of the principal of the debt.

The chairman of the West Virginia commission has
indicated that his eommission did not expeet this confer-
ence to be confined to the consideration of the question
of interest alone; that a wider field of inquiry was in con-
templation by that commission—a field which would in-
volve a review of the merits of the case, and a determina-
tion of the amount of prineipal, as well as interest which,
in the judgment of the West Virginia commission, should
be paid by West Virginia.

1 will, as briefly as T can, state what we conceive to
be the object that the court had in view in suggesting
this conference.

In its decision the court used this langnage: ‘“We
have given our decision with respect to the basis of lia-
hility, and the share of the prinicpal of the debt of Vir-
ginia that West Virginia assumed.”

Tt will be seen, therefore, that the bagis of West
Virginia’s liability, and the share of the principal of the
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debt for which she is liable, are questions which have
been removed from the realm of controversy, or of de-
bate, or of further investigation; they have been judici-
ally settled at the end of several years of litigation.

In this connection it is a pleasure for me to say that
West Virginia has had the benefit in this case of able, in
dustrious and zealous counsel, who have not lost an op-
portunity to present her side of it in the strongest aspect
possible. One of these gentlemen I see here to-day, Mr.
MecClintie. I will venture to say that there is no man
connected with this litigation more familiar with its de-
tails, and none of West Virginia’s counsel has rendered
more faithful or efficient service, than he.

You must bear in mind, gentlemen, that when the
ground has been covered, as it has been, by able counsel,
and the case heard by the highest court in the land, the
questions settled by the decision of that court no longer
remain open for dispute or investigation.

Continuing, the court said: ‘“‘In any event, before
we could put our judgment in the form of a final decree,
there would be figures to be agreed upon, or to be ascer-
tained by reference to a Master. Among other things
there still remains the question of interest.”’

We have seen that ‘“‘the basis of liahility and the
share of the principal of the debt that West Virginia
assumed,”’ are decided questions, but there were ‘‘other
things’’ to be considered and settled by the court before
it could put its judgment ‘“in the form of a final decree,”’
and among these other things is the question of interest,
which question the court referred to the two States for
adjustment, if an adjustment could be reached, the
court stating that if the matter was pressed contentiously
it would be referred to the Master, to make such calecula-
tions as might be necessary.

Tt has never been suggested to us before that West
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Virginia entertained the idea that it would be competent
or proper for us to ignore the decision of the court and
take jurisdiction of the entire subject matter and enter
upon an investigation of the merits of the case.

Two years ago, in advance of the meeting of the
West Virginia legislature in extra session, the Virginia
commission laid before the governor of West Virginia
the decision of the court, and requested that he would
ask the legislature to appoint representatives to confer
with us in regard to the question of interest, which had
been referred to the two States by the court. The mat-
ter, however, was not dealt with by the legislature, and at
the ensuing term of the court, in October, 1911, Virginia
moved the court to speed the cause, on the ground that
West Virginia had not indicated any purpose, or in-
tention, to carry out the suggestion of the court. West
Virginia, through her counsel, filed an answer to this
petition, in which it was not once suggested that there
was any misapprehension on the part of Virginia in
respect to the question to be considered by the two
States. But the contention of West Virginia, through
her counsel, was that no action should be taken by the
court until the legislature of West Virginia had an
opportunity in regular session to consider the matter.
Therefore, this is the first time, as I have already stated,
that the suggestion has been made to any one repre-
senting Virginia, that West Virginia contemplated a
reopening of the case and a consideration of the whole
matter upon its merits. For the reasons that I have
stated, gentlemen, the Virginia commission could not eon-
sent to this course. We cannot consent to go behind the
decision of the court and take up and consider any ques-
tion which has been decided by the court.

The resolutions which have been presented to you
on the part of the Virginia commission embody its views
in respect to the scope of this conference, and invite you
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to communicate to us what, in your opinion, would be a
fair basis of settlement of the question of inferest. I
trust it will be the pleasure of the West Virginia com-
mission to consider the matter in this aspect.

We also recognize the fact that it is competent for
the two commissions to consider the question of settle-
ment of the entire controversy, precisely as we might do
if there were no other question pending before us, and,
if it is the pleasure of the West Virginia commission to
take up that question and communicate to the Virginia
commission at this conference a proposition looking to a
compromise settlement of the whole controversy, we will
be glad to receive it, and will give it respectful and fair
consideration. -

Your chairman has indicated that the West Virginia
commission, perhaps a majority of them, are not famil-
iar with the details of this litigation, or the grounds up-
on which it has proceeded. It may be well enough for
me, therefore, to say something in regard to the general
subject, inasmuch as you may be viewing it from an
arrgle that you would not view it from, if you were more
fully advised.

The questions of West Virginia’s liability for a just
proportion of thig debt, and the amount of that just pro-
portion, were the questions considered by the court.
West Virginia denied all liability, and denied the court’s
right to take jurisdiction of the case, but the court, after
elaborate argument, overruled all of her objections. I
know it is customary for West Virginians in referring
to this case to say that the judgment of the court will
amount to nothing, as there is no way of enforcing it.
That question was urged before the court by West Vir-
ginia’s counsel in the argument upon the demurrer, but
the court, in referring to this subject in its opinion over-
ruling the demurrer, said: ‘‘It is not to be presumed
that West Virginia would refuse to carry out the decree
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of this eourt. If such repudiation should he ahsolutely
asserted, we can then consider by what means the decree
may be enforced.”

I think we may safely assume that the court will
consider the means of enforcing its decree, if it should
ever reach that question, but the court evidently does not
consider that result a possibility, as is clearly indiecated
by the language of the opinion, to the effect that the court
will not “presume that West Virginia will refuse to
carry out the decree of this court.” i

It is proper for me to say that no man connected with
this litigation on Virginia’s side, anticipates that any
such stage of the proceedings will ever be reached. There
is a power oftentimes more effective than courts to con-
strain, not only communities, but individuals, to do what
is right, namely, the power of public opinion. Speaking
for myself, I can say that I have never entertained the
thought that the State of West Virginia would deliber-
ately repudiate a finding of the Supreme Court of the
United States, because I do not believe the sentiment
of her people would countenarice any such course. There-
fore, gentlemen, considerations which involve the repudi-
ation by West Virginia of her liability in this case, have
not influenced, and should not influence us in performing
the duty now imposed upon us.

I do not think the people of West Virginia under-
stand the nature of the obligation which rests upon them
in respect to the liability of their State for a just pro-
portion of this debt. They do not realize that this obli-
gation was assumed in the first step taken towards the
formation of the State of West Virginia, and was again
assumed in her Constitution, adopted on the 26th" of
November, 1861, which not only bound the new State to
bear a just proportion of the public debt of Virginia, but
required her legislature to ascertain the same and pro-
vide for its payment. The State of Virginia (the re-
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stored State of Virginia) gave its consent by legislative
enactment to the creation of the new State of West Vir-
ginia ‘‘under the provisions set forth in the constitution
for the State of West Virginia.”” Those two instruments
were laid before Congress, and on the faith of them Con-
gress gave its consent to the admission of the new State
into the Union. The court rests its decision in this case
on the ground that West Virginia is bound by a solemn
contract to bhear a just proportion of this debt—a con-
tract contained in her fundamental law, and to which
Virginia and the Congress of the United States assented.
The court, in considering that question, and basing her
liability upon her solemn constitutional promise, made
as a condition to her Statehood, said: ‘‘West Virginia
must therefore be taken to have promised to pay to 'Vir-
ginia her share.’’

You must understand, gentlemen, that no State can
be carved out of an existing State without the consent of
the parent State, and in this case the consent of Virginia
was given to the division of her territory on condition
that West Virginia would bear a just proportion of her
debt; and.the consent of Congress was based upon the
same condition. An eminent citizen of your State, who
has wielded there the sceptre of power, made an argu-
ment in this case before the Master, in the course of
which he took the ground that West Virginia made this
promise because she knew she could not be admitted in-
to the Union without it, and that it was made for the sole
purpose of inducing Congress to admit her. In other
words, that her promise was made to gain her political
existence. The record in this case fully attests the ac-
curacy of the statement that but for West Virginia’s
promise to assume a just proportion of the debt of Vir-
ginia, Congress would never have admitted her into the
Union. Senator Sherman so stated in his correspond-
ence with Senator Willey, and Senator Willey, who was
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an actor in those scenes and participated in the steps
which led up to the formation of the State of West Vir-
ginia, made the following statement in his correspond-
ence with Senator Sherman (all of which appears in the
record) : ‘‘I say to you now what I have said to the peo-
ple of West Virginia, that but for that clause in her Con-
stitution the State would never have been admitted. I
say further, that in my opinion, no honest man or honest
party in West Virginia, or out of it, will deny the obliga-
tion of West Virginia to pay an equitable part of the
debt of Virginia.”’

You will hear it said in your State, because it has so
often been said to me, gentlemen, ‘“We do not owe any
part of the debt because we did not get any of its benefits;
none of the money was expended in West Virginia.”’
That question is beside the mark. I will not stop now to
congider it. It was settled by the courf, and disposed
of in the opinion of the court. But when the assertion
is made that West Virginia derived no benefit from her
promise to pay a just proportion of this debt, it should
be remembered that at least she gained her political ex-
istence by it; that it was the price paid for Statehood.

Immediately after the war Virginia communicated
to West Virginia a resolution, appealing to her to forget
the past and to come back and be again a re-united Com-
monwealth. West Virginia lost no time in replying; she
promptly answered that appeal with an emphatic ‘“No.”’
She preferred to remain an independent State, and was
satisfied with the price she had paid for that privilege.

Do you think that the people of your State would
continue in the belief that they do not owe any part of
this debt if they understood these facts? Would they
not take a different view of it if they were informed in
respect to the basis of the liability of their State? If they
understood that West Virginia had passed her word to
bear a just proportion of this debt; that Virginia had
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given her consent to the separation on the faith of that
promise, and that Congress, in reliance upon it, had ad-
mitted her into the Union, and that she was so well sat-
isfied with the bargain that she refused the mother
State’s invitation after the war to re-unite with her, can
there be any doubt that they would realize the obliga-
tion resting upon them, and feel that it was not eredita-
ble to keep it in the air, but that it was their duty to meet
it like men, and seftle it?

I firmly believe, gentlemen, that if men of conrage
and patriotism would inform the people of West Vir-
ginia of the real status of thig issue, and of the ground
upon which the liahility of their State rests, that the ma-
jority of them, to say the least of it, would no longer
seek to evade, or ignore it as something that did not con-
cern them, but on the contrary they would insist on its
heing disposed of fairly and honestly. I really believe
that their present attitude to the subject is due to the
fact that they do not understand that there is a binding
obligation upon the conscience of the people of West Vir-
ginia to perform her promise,

The court has said that <‘The liability of West Vir-
ginia is a deep-seated equity.”” Can you go back to your
people and encourage in their minds the idea that they
are under no obligation to respond to this liability which
the court has said is founded in a deep-seated equity?
The founders of West Virginia knew it was only just
and right that, in dividing the territory of the mother
Yommonwealth, they should assume a part of the burden
of this debt; they knew that they could not, in good con-
science, deprive Virginia of a third of her territory and
a third of her population and leave her to carry the bur-
den of debt which they had helped to create. We have
the anthority of Senator Willey for the statement that
the promise made by himself and his associates on behalf
of West Virginia, to bear her share of that burden, was
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made in absolute good faith, and with the full intention
of carrying it out. Can it be possible-that your people,
if they understood these facts, would tolerate any action
that would ignore that liability, or temporize with it?
Would they not meet the issue like honest men? I believe
they would. T am a firm believer in the Jeffersonian faith
in the people. I believe that when the people are rightly
directed they will do what is right. I believe a majority
of them are moved by correct impulses, and that when
they go wrong it is because they are ignorant, or misin-
formed.

I have expressed these general views about this case
in the hope that your commission, composed, as it is. of
representative men of yvour State, will be the medium of
influencing the people of West Virginia to do what is
right in respect to this matter.

The position of West Virginia heretofore, as indi-
cated by her public men, has been that she would nof
recognize any liahility to Virginia for a share of this
debt unless that liability was established by the court.
Several vears ago I had the pleasure of addressing the
legislature of West Virginia on this question, with a view
to bringing about a friendly adjustment and to avoid the
necessity of taking the controversy into court. I urged
upon vour representatives at that time the propriety of
taking action, and the importance of a friendly adjust
ment of the question. Numbers of your public men said
to me at that time that while they recognized that it was
important to settle the question, there was no use in talk-
ing to the people about it; that they had been educated to
believe they did not owe anything, and that the only way
to eonvince them was to let the court say what they owed.
That has now been done. The highest court in the land
has spoken, and in the light of the opinion of the court it
is not open for any man fo say that there is no obliga-
tion resting upon West Virginia ; nor, in the light of that
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decision, is it open to any man to question the amount of
the principal sum which she is obligated to pay.

The question of interest has been referred to us by
the court for adjustment, if possible. We trust it will
be your pleasure to take up that question with us and let
us see whether it is possible to reach some conclusion
that will be honorable to both States. We meet you in a
hopeful spirit. No man can have any doubt about our
earnest desire to reach a friendly adjustment of this con-
troversy, and we are hopeful that such a body of men as
we meet here today, will be the efficient instruments of
bringing the people of their State to a just appreciation
and recognition of her liability in this case.

We can not consent to open up the whole contro-
versy, gentlemen, but we are ready to consider the ques-
tion of interest. At least we can make an effort to adjust
it. If the West Virginia commission desires to com-
municate to us a proposition to settle the whole contro-
versy we will be glad to take up that question and con-
sider it. ,

Chairman Mason, of West Virginia: What is the
use of doing that, if you will not consider it?

Mr. Harrison: I say we will be glad to consider it.

Chairman Mason: But you say there is no authori-
ty to consider any question except that of interest. What
is the use then of doing a vain thing?

Mr. Harrison: I hope it would not be a vain thing.

Chairman Mason: According to your statement it
would, would it not?

Mr. Harrison: I cannot tell you in advance of a
proposition. I say we will be glad to consider a proposi-
tion. If you see fit to submit a proposition as to a settle-
ment of the whole controversy we will be glad to receive
it. I stated that in the beginning.

T hope the West Virginia commission do not under-
stand me ag indicating it to be the sense of the Virginia
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commission, that we would not treat with you upon a
settlement of the whole debt. We will be glad to do it.
If the West Virginia commission has in mind negotia-
tions along that line we will be glad to receive them, and
will deal with them in the utmost spirit of frankness.

If that cannot be done; if West Virginia is not pre-
pared to take up that question, then the only question
open for us to consider is the question of interest. That
is the only question referred to us by the court, as prelim-
inary to further action by the court.

So many years have elapsed since this controversy has
been pending that T hope, at least, we will come to some
conclusion to-day; that we will either blaze the way to
reach some result ourselves, or else make it apparent and
clear that can not be done, so that the case may take its
due course.

The Master’s report contains in detail all of the data
relating to the obligations put out by the original State
of Virginia, upon which West Virginia is bound, and
these are shown in detail, with the interest calculated
thereon, in a green-covered pamphlet which is filed as
an exhibit before the court. This pamphlet contains a
list of all of the bonds taken from the Master’s report,
with the interest computed thereon, according to their
tenor, upon the various bases of settlement that were
then under consideration. The record furnishes com-
plete data for the computation of the interest to be borne
by West Virginia upon her share of the principal, as
fixed by the court. It is not necessary, however, to go
into any details about that at this time. The question
before the West Virginia commission is the considera-
tion of the two resolutions that we have communicated to
them.
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Remarks or Mr. Joux W. Mason, Cumaremaxn West Vig-
GgiNiA CoMMISSION.

Mr. Mason: Gentlemen, I want to say just a single

word. I regret that the distinguished gentleman has
seen fit to discuss the question, which he has, as to what
West Virginia would do in case of judgment against us
which we thought was a judgment from a court of com-
petent jurisdiction. As to that we may say, as the
Supreme Court said, if that contingency ever arises we
will meet it, in a spirit that comports with the dignity
of a great, loyal and law abiding State. We are not to
be forced by any remarks in advance as to what is the
equitable proportion, into giving an opinion of what we
would do in case there is an adjustment,
4 Let me say a word as to another matter, if you will
indulge a personal allusion. I am one of the men who
voted for that constitution. 1 am one of the men who
made that promise. It was my first vote. We made that
promise. I, for one, have never had any inclination to,
nor never thought of retracting it. But, for fifty years we
have been asking, clamoring and demanding, trying in
every way we knew how, to get at the question of what is
our equitable proportion of that debt. Heretofore it has
been newspaper correspondence and ex parte resolutions
of legislatures, Virginia enacting such legislation ag she
saw proper, and West Virginia such legislation as she
saw proper. After a while it got into the Supreme Court
of the United States.

Now, gentlemen, I understood, and still understand,
that it is to some extent at least before the commission-
ers representing the two States, who have the right and
the power to ascertain and to answer the questions which
I have been asking for fifty years, namely, what is West
Virginia’s equitable proportion of that debt, if any-
thing?
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I hope, gentlemen, you will not send us back to our
constituents, saying we met a body with competent juris-
dietion, authorized to answer that question, and you
would not do it. Instead yon simply gaid that you would
not diseuss a compromise or talk with us but along one
line. And we would go back home still with nothing ex-
cept the finding of a court which, in my judgment, is not
conclusive at all upon any subject except possibly the
question as to the basis of settlement.

Congressman Flood: T think you entirely misunder-
stood Mr. Harrison. He distinetly stated at the begin-
ning that the Virginia commission would be glad to re-
ceive a communication from you,

Mr. Mason: Yes, but that is as to the resolution, and
the only question is the question of interest.

Mr. Harrison: As indicated by the court.

(fongressman Flood: Mr. Harrison indicated that
the Virginia commission was prepared, in response to
some resolution that you might adopt, to go further.

Mr. Mason: Let me say this: If you mean by that,
that the West Virginia commission, organized as it is,
with only limited advisory power, recently appointed,
without having opportunity to go over the question, is to
formulate a proposition, not upon the principal, but up-
on the amounts, as to how the account stands between
the two parties, whether we owe you anything or you owe
us, and if so how much, of course we would not be pre-
pared to do that at this time,

Chairman Moon, of Virginia: When would you be
prepared to render a statement of that kind?

Mr. Mason: My idea, gentlemen, is that this is, to a
very large extent, a matter of compromise between the
two commigsions. We want to meet in that light. We do
not want to meet ag if still carrying on a lawsuit. We
can carry that on any time we want to. But we are here
representing the litigants on the two sides, and we can
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agree, if we can agree at all, on a basis of settlement.
And, further, after we know what that is, we may agree
upon the amounts.

Simply to say now that we will not talk about or dis-
cusgs anything except the question of interest, why gentle-
men, you place us in a very embarrassing position. I am
sure you do not want to do that.

Mr. Moon: That is our view of the situation, but
we would be glad to receive your counter suggestions,
and have you state your views,

Mr. Mason: If you mean by that, gentlemen, to get
down to the concrete and say, ‘“ West 'Virginia will pay
vou so much money,”’ or, ‘“Virginia owes us so much
money,”’ as to that we already have had two statements
of that account in West Virginia. One statement brings
West Virginia out a little in debt. The gentleman who
made that statement, the principal man who made that
report, was the old auditor of Virginia for eight years.
Since that report there is another statement which says
you owe us. So if yvou want to go into the concrete and
say how the amount stands, gentlemen, we would ask you
for further conference upon the matter. But if you want
to insist simply that you are not going to talk about any-
thing else, and consider nothing else but interest, the
probabilities are that we could settle that question in a
very short time. I hope that will not be the view of this
commission.

Mr. Moon: Do you suppose that in thirty days you
could formulate a suggestion?

Mr. Wells, (of West Virginia): I was about to make
this suggestion, that we adjourn until 2 o’clock, for
luncheon ; that at that hour the West Virginia commis-
sion to meet to formulate its reply to the resolutions of-
fered by the Virginia commission, and that the Virginia
commission remain subject to our call, until we are ready
to submit our reply. '
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Mr. Mason: Maybe I ought not to do this; if 1
ought, not, pardon me. Suppose you withdraw this reso-
lution, gentlemen, and let us meet as friends, and see
whether or not we can settle this question; whether or
not, Mr. Harrison, you can answer the questions that 1
have been propounding, as you and some other people
know, in the last forty years, as to what is West Vir-
ginia’s equitable proportion of the debt.

Mr. Moon: Our view is that the court has answered
that question as to principal.

Mr. Mason: I do not want to take up the technical
question, that has been settled, especially in view of what
the court said upon that subject.

Mr. Harrison: Our view is that the court has an-
gwered that vexed question as to the principal.

Mr. Mason: As to the principal?

Mr. Harrison: Yes, as to the principal.

Mr. Mason: The basis, you mean?

Mr. Harrison: Yes, and as to the amount, subject
perhaps to any revision of figures that may be necessary.
The very tribunal has answered the question which the
public men of your State desired should answer it, rather
than to have that responsibility upon them.

Mr. Mason: We do not understand the Supreme
Court decision or opinion in that light. We do not con-
sider at all that the Supreme Court has settled the
amount. It has indicated a basis. It took a different one
from yours or ours, either one. You suggested it upon
the basis of population, and ours was upon taking the
Wheeling ordinance. They said both were wrong, and in
their report took the taxable values.

Mr. Harrison: Of course alternative bases were
presented to the court.

Mr. Mason: Yes.

Mr. Harrison: But they adopted a basis by which
they thought the fairest results would be attained, and on
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that basis have expressed an opinion as to the amount.

Mr. Mason: Yes, I say that, too.

Mr. Harrison: Now, do not misunderstand me, if
you please, Mr. Chairman, to indicate that it is the sense
of the Virginia commission not to meet you gentlemen
in the utmost spirit of frankness and consider the ques-
tion of settling the whole controversy.

Mr. Mason: Suppose we just simply answer your
first resolution no; there probably would be no answer
to the second omne, because nobody is going to say we
want to put ourselves in opposition to the Supreme Court
of the United States or any other court.

Mr. Moon: Which do you mean by the first one?

Mr. Mason: The one which says the only question
is the matter of interest. That would be easily answered.
As to the other, of course, gentlemen, you do not want to
put us in that position and have us say we would place
ourselves in opposition to the judgment or decree of the
Supreme Court of the United States.

Mr. Harrison: Let me make this suggestion. I hope
in the response your commission will make to the resolu-
tion, that if you think other questions than interest have
been referred by the court to the two commissions for
consideration, you gentlemen will kindly indicate what
they are, in order that we may understand each other.

Mr. Mason: But, Mr. Harrison, we probably would
not be ready now to go over and indicate the items which
have been omitted. In order to make a settlement upon
the basis suggested by the Supreme Court of course
there are two things to be considered. One is the taxable
value of the property of the two States. And they have
omitted the slave property. The other is the actual
amount of the debt.

Mr. Harrison: I suggest you put that in the form
of a reply.
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Mr. Mason: That may not be the only question,
gentlemen,

Mr. Moon: I believe the suggestion has been made
by Mr. Wells, which I think a wise suggestion, that we
take an adjournment now until 2 o’clock and await the
pleasure of the West Virginia commission, so far as we
are concerned. You ean notify us when you are ready to
continue the conference.

(Thereupon, at 12:30 o’clock P. M., the joint confer-
ence was adjourned, subject to the call of the West Vir-
ginia commission.)

Conference Room of the Virginia Commission,
New Willard Hotel, Washington, D. C.,
o o’clock, P. M.

At 5 o’clock, P. M., Chairman Mason, of the West
Virginia commission, appeared before the Virginia com-
misgion and presented the following resolutions, which
had been adopted by the West Virginia commission in
reply to the resolutions presented to it in joint confer-
ence:

1. The debt commission on the part of the State of
West Virginia having this day been handed the follow-
ing resolution adopted by the debt commission on the
part of the State of Virginia:

““Resolved, That it is the sense of this commission
that in the conference to be held this day with the West
Virginia commission, the subject for consideration and
adjustment, as indicated by the court in its decision in
this case, is the amonnt of interest which West Virginia
should pay upon the sum ascertained by the court to be
West Virginia’s share of the principal of said debt.”’

In reply thereto says: that in its judgment the inter-
est, if any, which should be paid to the State of Virginia
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as stated in the foregoing resolution, is not the only ques-
tion, as indicated by the language used by the Supreme
Court of the United States in its opinion, which the joint
commission, now in session, should consider.

9. Whereas, the view of the Virginia debt commis-
sion on the part of West Virginia is that the present
conference is for a preliminary discussion and exchange
of views and for the added purpose of arranging a
method for a more complete consideration of the mat
ters involved, and adjusting a working programme;
therefore, be it

Resolved, That the Virginia and West Virginia
commissions shall each appoint a sub-committee, respec-
tively, of three members, with instructions to con-
fer at the earliest convenient time and place and to thor-
oughly discuss all matters involved, and endeavor to
reach a final proposition that shall be submitted back to
the two respective commissions, separately, for consider-
ation by each, and for final determination at a joint con-
ference to be subsequently arranged between the chair-
men of the two committees ; but nothing herein contained
shall prejudice the rights of either party.

After consideration of the above resolutions by the
Virginia commission, Chairman Moon and the members
of the Virginia commission proceeded to the conference
room of the West Virginia commission.
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Conference Room, West Virginia Commission,
New Willard Hotel, Washington, D. C.,
8 o’clock, P. M.

Chairman Moon, of Virginia: Gentlemen of the
West Virginia commission, the Virginia commission has
adopted the following resolutions in response to your
resolutions of this afternoon:

The Virginia commission, having received the fol-
lowing communication from the West Virginia commis-
sion, numbered for convenience 1 and 2:

(1) The debt commission on the part of the State
of West Virginia having this day been handed the follow-
ing resolution adopted by the debt commission on the
part of the State of Virginia:

Resolved, That it is the sense of this commission
that in the conference to be held this day with the West
Virginia commission, the subject for consideration and
adjustment, as indicated by the court in its decision in
this case, is the amount of interest which West Virginia
should pay upon the sum ascertained by the court to be
West Virginia’s share of the principal of said debt.

In reply thereto says: That in its judgment the in-
terest, if any, which should be paid to the State of Vir-
ginia as stated in the foregoing resolution, is not the
only question, as indicated by the language used by the
Supreme Court of the United States in its opinion, which
the joint commission, now in session, should consider.

(2) Wanggas, the view of the Virginia debt commis-
sion on the part of West Virginia is that the present
conference is for a preliminary discussion and exchange
of views and for the added purpose of arranging a
method for a more complete consideration of the mat-
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ters involved, and adjusting a working programme;
therefore, be it '

Resolved, That the Virginia and West Virginia
commissions shall each appoint a sub-committee, respec-
tively, of three members, with instructions to con-
fer at the earliest convenient time and place and to thor-
oughly discuss all matters involved, and endeavor to
reach a final proposition that shall be submitted back to
the two respective commissions, separately, for consider-
ation by each, and for final determination at a joint con-
forence to be subsequently arranged between the chair-
men of the two committees; but nothing herein contained
shall prejudice the rights of either party.

Respectfully replies that in its judgment the lan-
ouage of the Supreme Court does not admit of the fore-
going construction to the effect that “‘the interest, if any,.
is not the only question’” which the joint conference
should consider.

The court said: ‘“Among other things there still re-
mains the question of interest.”” The Virginia commis-
sion understands this language to mean that there were
“‘other things’’ to be considered by the court before it
reached a final decree, and that among these other things
the only one referred to the two States for adjustment
was the question of interest.

The Virginia commission, being of opinion that there
is no ambiguity in the opinion of the court, and that no
conference as to any other matter than the question of
interest is called for between the two commissions, re-
spectfully adheres to the interpretation of the opinion
and decision of the court as expressed in its prior com-
munication of this date, and as elaborated in the remarks



Motiox 0F COMPLAINANT 34

of Mr. Randolph Harrison, before the joint session of
the two commisgsions.

1t regrets, however, that the West Virginia commis-
sion has not indicated, as they were requested to do, what
questions other than the question of interest should be,
in their judgment, considered by the two States.

The Virginia commission further regrets that the
West Virginia commission has not seen fit to indicate or
suggest an amount, the payment of which they would
recommend as a final compromise and adjustment of the
proportion of the debt to be borne by West Virginia, as
the Virginia commission specifically declared, through
Myr. Harrison, that such proposal would receive most
careful and respectful consideration, if the West Vir-
ginia commission saw fit to take up that subject.

Now, responding to the proposal of the West Vir-
ginia commission that a sub-committee of three should
be formed from each commission, with instructions to
consider all matters involved, and so forth, the Virginia
commission respectfully says that it is agreeable to the
appointment of such sub-committees, provided the mat-
ters to be considered by them are as indicated above,
namely :

(1) The amount of interest which West Virginia
should pay upon the sum ascertained by the court in its
decision to be West Virginia’s share of the principal of
the debht.

(2) Any proposal which West Virginia may deem
proper to submit for the final compromise settlement of
the proportion of the debt to be borne by West Vir-
ginia, :

Provided, further, that said sub-committees be
direeted to meet on the ...... el L i A e e 2
1913, and report to an adjourned meeting of this joint
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conference to be held on the . ..... dayot = .. .
1913.

Chairman Moon, of Virginia: I presume it is in-
tended that the meeting of the sub-committees referred
to, be held at this place; I do not know.

Chairman Mason, of West Virginia: 1 take it, gen-
tlemen, that is only a qualified acceptance of the proposi-
tion made by us, and that we would want to discuss it
further. Whether or not we would want to eliminate
from the report to be made by the sub-committees, all
questions except the payment of interest, and further,
that the proposal of a basis for payment shall come from
West Virginia, are questions that we would wish to con-
sider. ,

I had hoped, gentlemen, you would feel free simply '
to leave the question open, and that the sub-committee
when it met might discuss matters and make such report
as it thought proper, insisting, of course, upon your no-
tion about it.

Whether or not we would want to appoint a commit-
tee under those restrictions is a matter we would have to
think about. I regret very much that you limit it in that
way.

Chairman Moon, of Virginia: Would you suggest a
separate session of your commission to consider that
point?

Chairman Mason, of West Virginia: Yes. I think
it will take but a few moments’ time.

Chairman Moon, of Virginia So we will leave you
in executive session until you determine what position
you will take upon that point.

Chairman Mason, of West Virginia: Yes. I am
sorry. gentlemen, you put it in that way.
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Conference Room of the Virginia Commission,
New Willard Hotel, Washington, D. C.,
9:30 o’clock, P. M.

Chairman Mason, of the West Virginia commission,
appeared before the Virginia commission, and the follow-
ing oceurred:

Chairman Mason, of West Virginia: Gentlemen, the
West Virginia commission elects me to report the follow-
ng:

The West Virginia commission has received the fol-
lowing statement from the Virginia debt commission:

The Virginia commission, having received the fol-
lowing communications from the West Virginia commis-
gion, numbered for convenience 1 and 2:

(1) The debt commission on the part of the State
of West Virginia having this day been handed the follow-
ing resolution adopted by the debt commission on the
part of the State of Virginia:

““Resolved, That it is the sense of this commission
that in the conference to be held this day with the West
Virginia commisgion, the subject for consideration and
adjustment, as indicated by the court in its decision in
this case, is the amount of interest which West Virginia
should pay upon the sum ascertained by the court to be
West Virginia’s share of the principal of said debt.”’

In reply thereto says: That in its judgment the in-
terest, if any, which should be paid to the State of Vir-
ginia as stated in the foregoing resolution, is not the
only question, as indicated by the language used by
the Supreme Court of the United States in its opinion,
which the joint commission, now in session, should con-
sider.

(2) Waereas, the view of the Virginia debt com-
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mission on the part of West Virginia is that the present
conference is for a preliminary discussion and exchange
of views and for the added purpose of arranging a
method for a more complete consideration of the matters
involved, and adjusting a working programme; there-
fore, be it

Resolved, That the Virginia and West Virginia
commissions shall each appoint a sub-committee, of three
members, with instructions to confer at the earliest con-
venient time and place and to thoroughly discuss all mat-
ters involved, and endeavor to reach a final proposition
that shall be submitted back to the two respective com-
missions, separately, for consideration by each, and for
final determination at a joint conference to be subse-
quently arranged between the chairmen of the two com-
mittees; but nothing herein contained ghall prejudice the
rights of either party.

Respectfully replies that in its judgment the lan-
guage of the Supreme Court does not admit of the fore-
ooing construction to the effect that ‘‘the interest, if any,
is not the only question,”’ which the joint conference
should consider.

The court said: ‘‘Among other things there still re-
mains the question of interest.”” The Virginia commis-
sion understands this language to mean that there were
‘other things’’ to be considered by the court before it
reached a final decree, and that among these other things
the only one referred to the two States for adjustment
was the question of interest.

The Virginia commission, being of opinion that
there is no ambiguity in the opinion of the court, and
that no conference as to any other matter than the ques-
tion of interest is called for between the two commis-
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sions, respectfully adheres to the interpretation of the
opinion and decision of the court, as expressed in its
prior communication of this date, and as elaborated in
the remarks of Mr. Randolph Harrison, before the joint
session of the two commissions.

It regrets, however, that the West Virginia commis-
sion has not indicated, as they were requested to do, what
questions other than the question of interest should be,
in their judgment, considered by the two States.

The Virginia commission further regrets that the
West Virginia commission has not seen fit to indicate or
suggest an amount the payment of which they would
recommend as a final compromise and adjustment of the
proportion of the debt to be borne by West Virginia, as
the Virginia commission specifically declared, through
Mr. Harrison, that such proposal would receive most
careful and respectful consideration, if the West Vit-
oinia commission saw fit to take up that subject.

Now, responding to the proposal of the West Vir-
ginia commission that a sub-committee of three should
he formed from each commission, with instructions to
consider all matters involved, and so forth, the Virginia
commission respectfully says that it is agreeable to the
appointment of such sub-committees, provided the mat-
ters to be considered by them are as indicated above,
namely :

(1) The amount of interest which West Virginia
should pay upon the sum ascertained by the court in its
decision to he West Virginia’s share of the principal of
the debt.

(2) Any proposal which West Virginia may deem
proper to submit for the final compromise settlement of
the proportion of the debt to be borne by West Vir-
ginia. :
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Provided, further, that said sub-committees be

directed to meet on the ...... dayot .. . o 5
1913, and report to an adjourned meeting of this Jomt
conference to be held on the ... ... dagol .. .~ = :
191¢.

And in reply to the last communication of the Vir-
ginia debt commission, the West Virginia debt commis-
sion says that it is anxioug to proceed with the negotia-
tions but cannot consent to agree in advance that only
the question of interest shall be considered, or that the
‘West Virginia sub-committee shall be required to first
submit a proposition looking to a settlement. This com-
mission ig willing and anxious to approach a settlement
upon equal terms, leaving, in the first instance, all ques-
tions of procedure to the said sub-committees.

This committee did not understand the remarks
made by Mr. Harrison to-day as a proposition. We con-
sidered only the written resolutiong presented to us.

In reply to the remarks made by Mr. Harrison at
the joint meeting to-day, and referred to in your com-
munication, we would say that this commission does not
feel sufficiently acquainted with the questions involved—
for reasons heretofore stated-—to submit a proposition
at this time, and asks that the whole subject matter be
submitted to the sub-committees hereinbefore referred
to, with the understanding that the said sub-committees
be required to report their action for approval to their
respective commissions at a time in the near future to be
now agreed upon.

Chairman Moon, of Virginia: What do we under-
stand by ‘‘the whole matter’’?

Chairman Mason, of West Virginia: Interest and
all; everything to go to the sub-committee; and let it
thresh it out, and let it make its report.
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Mr. IMarrison, of *Virginia: You mean to re-open
the whole case and consider the questions de novo? That
is what yvou mean by ‘‘the whole matter,”” I suppose.

Chairman Mason, of West Virginia: That is our
view. That is, we do not mean to go back to the courts,
or to the commissioners; but we would consider among
ourselves, that is, the sub-committee, and discuss the
whole matter.

Mr. Flood, of Virginia: All other matters, ag well
as interest!?

(hairman Mason, of West Virginia: All other mat-
ters, as well as interest; yes, sir. I do not mean, of
course. to have this go back to the courts, or the commis-
sioners, necessarily; but, so far ag we are concerned, in
discussing and settling the matter, we want the whole

question considered. We are not willing to say in ad-

vance that there is no question involved but interest.
(hairman Moon, of Virginia: Do not you misquote
us in stating that we ask the proposition in advance? We

«do not ask it in advance, do we?

Chairman Mason, of West Virginia: Noj; I say it
is not of very much interest who makes the first proposi-
tion of settlement, but you say that the sub-committee
shall first make the proposition of settlement. Our idea

is to leave that question of procedure to the sub-commit-

tees. It makes no difference which has the first say or
which has the last say. We might make it a low figure,
practically nothing, and then simply negotiate. It is our
1dea of procedure.

(Chairman Moon, of Virginia: The impression made
on my mind on hearing the resolution read, was that you
intended to convey the idea that we required you first fo
make a proposition for compromise in settlement of the
whole matter, to us. Is that what you intend to convey?

(hairman Mason, of West Virginia: Yes; that is
the way we understood your second proposition.

k.
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Chairman Moon, of Virginia: The second proposi-
tion, not the first one.

Chairman Mason, of West Virginia: 1 say, vour
number two, in the last proposition.

Mr. Flood, of Virginia: Your objection to our sec-
ond proposition is that we require first a suggestion of
compromise to come from your sub-committee?

Chairman Mason, of West Virginia: Yes. We sug-
gest now that that is a question of procedure and should
be left open to the sub-committee; to leave it as a ques-
tion of procedure.

Chairman Moon, of Virginia: To be entirely frank with
you, it seems to me this morning this was made plain,
that the eourt gave the principal, and thati we presented
the details upon which the interest might be computed,
according to rules of interstate or international law, by
which an accurate statement could be made up of the in-
terest. That subject we do not expect to be considered,
except as a whole. And we invited some proposition
from vou gentlemen as to a settlement of the matter,
inasmuch as the Supreme Court has discussed the mat-
ter and left it open, to a certain extent,

Chairman Mason, of West Virginia: I understand
vour view is that the Supreme Court has settled the ques-
tion of amount. We do not look at it alike.

Chairman Moon, of Virginia: No, the amount of
the principal.

Chairman Mason, of West Virginia: I say, the
amount of the principal. We do not look at it that way
We want the whole matter to be taken up by the sub-
committees, to see just what we ought to pay, if anything..
Then it will come back to us in that shape.. Our com-
mittee would not be willing to concede the fact that the
only thing to be agreed upon was the question of inter-
est.

Mr. Harrison, of Virginia: You mean, by ‘‘the-
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whole subject matter,”’ to re-open the whole cage and con-
sider the matters de novo?

Chairman Mason, of West Virginia: Yes, sir; that
is as far as the commissiong are concerned.

(After careful consideration of the above resolutions,
a resolution in reply was adopted, and Chairman Moon
proceeded to the conference room of the West Virginia
commission, where the following occurred:

Clonference Room of the West Virginia Commission,
New Willard Hotel, Washington, D. C.,
11:15 o’clock, P. M.

Chairman Moon, of Virginia: The Virginia com-
mission has instructed me to give you the following com-
munication :

The Virginia commission has given careful congsider-
ation to the last communication from the West Virginia
commission stating in effect that the conference between
the two commissions must embrace a consideration de
novo of the entire case, both as to principal and interest
involved.

The Virginia commission for reasons heretofore re-
peatedly stated feels constrained to decline the terms
proposed by the West Virginia commission as the basis
upon which the conference must proceed.

Chairman Mason, of West Virginia: That being
true, are we through?

Chairman Moon, of Virginia: I do not know. You
gentlemen can consider that matter. I have no authority
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to speak for the Virginia commission except to deliver
that message. We give that to you for your considera-
tion. ~
Chairman Mason: We made you a proposition.
Chairman Moon, of Virginia: Yes, I know; but 1
have no authority beyond that paper.

Chairman Mason, of West Virginia: If you have
reached that conclusion, it is not necessary for us to con-
tinue our negotiations for the present.

Chairman Moon, of Virginia: That is for you to
say. 7

Chairman Mason, of West Virginia: No, that is not
for us. We have said we could not do the other; you
say you can not do this.

Chairman Moon, of Virginia: We say that we feel
constrained to decline to continue negotiations upon the
basis which you propose. .

Chairman Mason, of West Virginia: Yes.

Chairman Moon, of Virginia: Now, the question is,
what the basis is.

Chairman Mason, of West Virginia: The basis is,
as I understand it, that you will insist upon your con-
tention that the only question to be considered is the
question of interest.

Chairman Moon, of Virginia: Oh, no. It is all set
forth at length in our communications. I am not under-
taking to speak for the Virginia commission in this re-
spect.

Chairman Mason, of West Virginia: I do not under-
stand just what shape that leaves us in. If it is simply
to stop any further negotiations about it, we might as
well do it at one time as another.

Chairman Moon, of Virginia: I did not write that
resolution. It was drawn by the members of the Vir-
ginia commission, and they have passed it. T have no
authority except to deliver it to you for your considera-
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tion. We regret very much that negotiations can not
proceed on a different basis; that is all, ;
Chairman Mason, of West Virginia: So do we. But
let us remain in session for a few minutes, and we will
see whether we will quit, or not.
Chairman Moon, of Virginia: Certainly.

Conference Room of the Virginia Commission,
New Willard Hotel, Washington, D. C.,
12:05 o’clock, Midnight.

Chairman Mason, of the West Virginia commission,
appeared before the Virginia commission, and presented
the following resolution:

The following communication was received from the
Virginia commission after 11 o’clock P. M.:

The Virginia commission has given careful consider-
ation to the last communication from the West Virginia
commission, stating, in effect, that the conference he-
tween the two commissions must embrace a considera-
tion de nove of the entire case, both as to the prineipal
and interest involved.

The Virginia commission for reasons heretofore re-
peatedly stated feels constrained to decline the terms
proposed by the West Virginia commission as the basis
upon which the conference must proceed.

Pending a consideration of the communication Mr.
Miller moved that owing to the lateness of the hour at
which the communication was received, the further con-
sideration of the same be postponed until to-morrow
morning, July 26, 1913, at 10 o’clock and that the West
Virginia commission adjourn until that hour.

Which motion was put by the chair and carried by
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the unanimous vote of the commission, at 12 o’clock mid-
night.

(In pursuance of the above resolution, further pro-
ceedings were adjourned until to-morrow, Saturday,
July 26, 1913, at 10 o’clock A. M.)

Saturday, July 26, 1913.
(lonference Room of the Virginia Commission,
11:40 o’clock A. M.

(hairman Mason, of West Virginia, appeared be-
fore the Virginia commission and presented the follow-
ing resolution:

The Virginia debt commission on the part of the
State of West Virginia received at 11:15 last night the
following communication from the Virginia commission:

The Virginia commission has given careful consider-
ation to the last communication from the West Virginia
commission, stating, in effect, that the conference be-
tween the two commissions must embrace a consideration
de novo of the entire case, both as to the principal and
interest involved.

'The Virginia commission for reasons heretofore re-
peatedly stated feels constrained to decline the terms
proposed by the West Virginia commission as the basis
upon which the conference must proceed.

In reply to the foregoing communication the West
Virginia commission regrets that the Virginia commis-
sion has declined to submit the matters in question to a
sub-committee, as heretofore proposed by the West Vir-
oinia commission, and the West Virginia commission
now suggests that the two commissions have a joint meet-
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inconthe . . ... davol . .o At ;
for the purpose of further considering a settlement of
West Virginia’s proportion, if any, of the Virginia debt
proper to be borne by the State of West Virginia and to
arrive, if possible, at some adjustment thereof.

(The above resolutions were considered by the Vir-
ginia commission; a reply adopted, and Chairman Moon
proceeded to the conference room of the West Virginia
. commission to present the same.)

Conference Room of the West Virginia Commission,
New Willard Hotel,
12:30 o’clock, P. M.

Chairman Moon, of Virginia: I am instructed by
the Virginia commission to present to you the following
communication :

The Virginia commission have considered the sug-
gestion of the West Virginia commission for an adjourn-
ment of the conference between the two commissions.

If it is the purpose of the West Virginia commission
to insist that the joint conference shall embrace a consid-
eration de novo of the entire case, both as to principal
and interest involved, then the Virginia commission can
perceive no advantage to result from further negotia-
tions. The Virginia commission cannot recede from their
views as heretofore announced to the West Virginia com-
mission in respect to the matters to be embraced in the
conference between the two commissions.

With this understanding it consents to the adjourn-
ment of the conference to Tuesday, August 12, 1913, at
10 o’clock A. M., at the New Willard Hotel, Washington.
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Conference Room of the Virginia Commission,
New Willard Hotel,
3:00 o’clock, P. M.

Chairman Mason, of the West Virginia commission,
appeared before the Virginia commission and presented
the following resolution:.

: The West Virginia commission acknowledge the re-

ceipt of the communication from the Virginia commis-
sion concurring in the suggested adjournment upon cer-
tain termgs and conditions, which terms and conditions
the West Virginia commission deeclines to be bound by.
We, however, agree to the time and place of adjourn-
ment suggested by you and insist that this adjournment
shall be, and i3, without terms or conditions and without
prejudice to the rights of either party.

(After an informal discussion, the conference at
3:30 o’clock P. M., adjourned to meet on Tuesday, Au-
gust 12, 1913, at 10 o’clock A. M., at the New Willard
Hotel, Washington, D. C.)

Correct: _
JOHN B. MOON,

Chairman Virginia Commission.



In the Supreme Court of the United States

No. 2. Original. October Term, 1913.

COMMONWEALTH OF VIRGINIA,
vS.

STATE OF WEST VIRGINIA.

In Equity.

Morion or THE COMPLAINANT.

SUPPLEMENT T0O RECORD,

The following correspondence having taken place
since the preparation of the notice given in this case,
which ig returnable on the first day of the October term of
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the court, 1913, is submitted by way of supplement to the
record presented in the said notice, to-wit:

(Copy)
Famvont, WEsT VIRGINIA,
September 22, 1913.
My Dear Sik:

I am instructed by a sub-committee of the West Vir-
ginia commission, appointed by the Governor of that
State to negotiate a settlement, in accordance with the
suggestions of the Supreme Court of the United States,
of the controversy between the States of Virginia and
West Virginia, relative to the settlement of the Virginia
debt, to say to you, and through you to the Virginia com-
mission, that the West Virginia commission has in course
of preparation a proposition to be presented to your com-
mission at the earliest moment; but that it will yet re-
quire some three or four months time in which to put
said proposition in final and intelligent form. T cordially
endorse the recommendation of the sub-committee and
hope it will he agreeable to your commission to consider
the same favorably.

Tn the meantime, if your commission should desire
to submit any suggestions or propositions to this com-
mission, looking to the same end, we would gladly and
without unnecessary delay, consider the same.

With great respect, I remain,

Yours, ete.,

" Jounx W. Mason,
~ Chavrman West Virginia Commission.
Hox. J. B. Moox,
Chairman Virginia Debt Commission,
Charlottesville, Virginia.
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(Copy)
September 24, 1913.
Junee Jounx W. Masox,
Chairman West Virginia Debt Commission,
Fairmont, West Virginia.
My Dear Sir:

Your favor of the 22d inst., reached me this morning.
Last Saturday, the 20th, the Virginia debt commission
had a conference with the Attorney General of Virginia,
and concluded that under present conditions the only
course left open to ug was to press for an order speeding
the cause in the Supreme Court, of which the Attorney
General of Virginia has, I presume, already notified your
Attorney General.

L do not know that this would prevent further nego-
tiations if your commission is in a position to enter into
an agreement which would be effective, but no under-
standing having been reached after you called off our
proposed meeting of August 12th, the Virginia commis-
sion did not see that there was anything left for them to
do except to ask for some final adjudication of any mat-
ter which was possibly left open in the last decision of
the Supreme Court.

I am sure you will pardon my adverting to the fact
that more than two years and a half ago, (March 6th,
1911) the court referred the interest question and any
other matter of detailed computation to the two States
for their possible agreement and we promptly sent a sub-
committee to your State, who returned without being
able to accomplish any results.

Our commission therefore felt constrained to ask for
some conclusion of the question of interest involved in
the controversy and requested our Attorney General to
aet accordingly, though I do not know that this would
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preclude an agreement, if one could be arrived at in the
premises.
Yourg very truly,
Joux B. Moox.
JBM|CP

Respectfully submitted,
Samuven W. WiLniams,
Attorney General of Virginia.



In the Supreme Court of the United States

No. 2, Original

COMMONWEALTH OF VIRGINIA, Complainant,
vs.

STATE OF WEST VIRGINIA, Defendant.
Ix Equiry.

Nore or ArgumMENT Ix Sueport oF (Comrraixaxt’s Mo-
TI0N THAT THE CourT SmALL ProcEED TO ADJUDICATE
At Uxpecipep QuestioNs ixv tHE CaUsk,

The exhibits printed with this motion will inform
the Court of the failure of all efforts so far made looking
to any adjustment by agreement between the two states
of the matters not determined by the decision pro-
nounced on the 6th of March, 1911 (220 U. S, p. 1).

It is pertinent to the present motion to recall that
this cause had been already pending in this Court for
more than five vears when that decision was rendered,
and had then been repeatedly and exhaustively argued
by counsel, and considered by the Court upon the mate-
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rial issues presented in the pleadings, or evolved in the
various stages of the litigation as it progressed; that the
defendant was represented all through the litigation by
some of the most learned and most resourceful lawyers
in America, who made every defense which could be sug-
gested by trained and alert minds fully informed as to
the facts of the case; that the case had been referred to
a learned and able Special Master, who, aided by expert
accountants, and after months of intelligent and unre-
mitting labor, and after hearing and considering all that
counsel for the parties could bring to his attention, had
made the findings upon which the Court in large measure
based its decision.

The decision thus made settled that West Virginia
had assumed and owes an equitable portion of the com-
mon debt of undivided Virginia; and it settled the basis
and principleg upon which the amount of the prineipal
of that debt should be ascertained.

It went further and applying those principles to the
fieures as computed by the Court ascertained the share
of the principal sum due by West Virginia to be $7,-
182,507.46. Virginia v. West Virginia, 220 U. S. 1-35.

The Court forebore to decide what was the extent or
measure of West Virginia’s liability to pay interest upon
hér equitable share of the common interest-bearing debt
of the unsevered Commonwealth.

That question alone was distinetly referred back to
the two states for friendly compromise and adjustment
between them, if possible.

That question was unquestionably reserved for fu-
ture consideration and decision by the Court after a
reference to the Special Master, in the event that the two
litigants should fail or be unable to agree upon terms
for its adjustment.

No other question was expressly or distinetly re-
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ferred back to these litigants by the Court, though there
was a reservation, in the opinion of the Court, as to the
finality -and precise accuracy of the computation by
which the Court, applying the principles it approved to
the figures it adopted, had reached the mathematical re-
sult stated.

Besides the foregoing, it does not appear that there
were any controverted questions reserved by the terms
of the Court’s decision, and the only one of these which
was distinctly referred to the two states for adjustment,
was that as to West Virginia’s liability for interest.

The Commonwealth of Virginia, in obedience to the
recommendation of this Court, transmitted a copy of
this decision to the Governor of West Virginia on May
2d, 1911, with the request that he would lay it before the
Legislature of West Virginia, then soon to assemble, to
the end that provision might be made for the conference
between the two states as recommended by the Court.
No response having been made to this communication,
and no action having been taken by any of the consti-
tuted authorities of West Virginia with reference to the
overtures so made by the Commonwealth of Virginia for
the conference above referred to, the Commonwealth of
Virginia moved this Court at the October Term, 1911, in

accordance with the alternative suggestion made in its

decision, to speed the cause by referring it to the Master
to make and report such calculations as might be neces-
sary for a final decree. On the 30th of Oectober, 1911,
the Court rendered its decision (222 U. S, page 17) on
the motion of the complainant to speed the cause, over-
ruling said motion on the ground that ‘‘the time had not
come for granting it,”” the Court being of opinion that
the authorities of West Virginia should be allowed, if
they saw fit, to await the regular session of the Legisla-
ture to take action on the Court’s recommendation for
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a joint conference between the two states. DBut the
Court, in extending this indulgence to West Virginia,
nevertheless, declared that ‘‘a question like the present
should be disposed of without undue delay.”’

The Legislature of West Virginia met in regular
session on the ........ day of January, 1913, and on the
21st of February adopted a joint resolution in words and
figures following:

CONFERENCE COMMITTEE’S SUBSTITUTE FOR
HOUSE SUBSTITUTE FOR SENATE JOINT
RESOLUTION NO. 5.

(Adopted February 21, 1913.)

Creating a commission, known as the Virginia debt com-
mission, to provide for arranging and settling with the
commonwealth of Virginia the proper proportion of
the public debt of the original commonwealth of Vir-
ginia, if any should be borne hy West Virginia, to take
into consideration all matters arising between the
commonwealth of Virginia and the state of West Vir-
ginia in reference to said original public debt, and to
report its proceedings to the governor of the state.

‘Waereas, The commonwealth of Virginia instituted
a suit in the supreme court of the United States against
the state of West Virginia, to have the state of West Vir-
ginia’s proportion of the public debt of Virginia as it
stood before one thougand eight hundred and sixty-one,
ascertained and satisfied; and,

‘WrEereAs, Af the October term, one thousand nine
hundred and ten, the supreme conrt of the United States
made a finding that the share of the principal debt of
the original commonwealth of Virginia to be borne by
the state of West Virginia, was seven million one hun-
dred and eighty-two thousand six hundred and seven dol-
lars and forty-six cents; and,
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Waereas, Said court did not fully and finally decide
the guestion involved, but suggested that such proceed-
ings and negotiations should be had between the states
upon all the questions involved in said litigation, as
might lead to a settlement of the same; therefore, be it

Resolved by the Senate of West Virginia, the House of

Delegates concurring therein:

That a commission of eleven members, known as the
Virginia debt commission, is hereby created. The
members of said commission shall be appointed by the
governor, two of whom shall be chosen from each con-
gressional district of the state, and one at large, not
more than six of whom shall belong to any one political
party, and all resignations or vacancies in the said com-
mission as they occur shall be filled by the appointment
of the governor. '

Said commission is authorized and directed to nego-
tiate with the commonwealth of Virginia, or with any
person or committee owning or holding any part of the
said indebtedness for a settlement of West Virginia’s
proportion of the debt of the original commonwealth of
Virginia proper, to be borne by the state of West Vir-
ginia.

The commission is hereby directed to ascertain and
report upon and give the utmost publicity to all the facts
in relation to the pending suit instituted against the
state of West Virginia by the commonwealth of Virginia,
and to ascertain and report upon and give like publicity
to all the facts and conditions under which the West Vir-
ginia certificates are held or owned, together with the
names and residences of the persons having the legal or
equitable right to receive from West Virginia whatever
may be ascertained to be payable thereon.

To ascertain and report as to any part of the Vir-
2inia debt claimed against the state of West Virginia,
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which is owned or held or claimed to be due, at law or in
equity, by the commonwealth of Virginia in her own
right; and having made the investigation required here-
by, said commission is authorized and directed to nego-
tiate with the commonwealth of Virginia for a settlement
of West Virginia’s proportion of the debt of the original
commonwealth of Virginia proper, to be borne by the
state of West Virginia.

A majority of said commission shall have authority
to act. The commission shall choose its chairman and
appoint its secretary and other necessary officers.

The expenses properly incurred by the commission
and its individual members, including compensation of
said members at the rate of ten dollars per day for the
time actually emploved, shall be paid by the state out of
the moneys appropriated for said purpose.

The commission shall make a report to the governor
as soon as practicable, and upon receipt of said report
the governor shall convene the legislature for the con-
sideration of the same.

The commission is hereby authorized to sit within ov
without the state and to send for papers and records,
and to examine witnesses under oath.

Pursuant to this resolution the Governor of West
Virginia appointed the eleven members of the West Vir-
ginia Commission therein provided for, and on the 25th
of July the commissions of the two states met in joint
conference, and the proceedings of said joint conference,
stenographically reported, are filed as Exhibit B with
the printed motion of the complainant.

With profound regret we have to show the Court
that West Virginia has failed to accede to the sugges-
tions of the Court and the invitations of Virginia, re-
peatedly made and urged by her representatives, in
obedience to the views and suggestions of the Court.
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As will be seen from the stenographic report of the
conferences and communications between the commis-
sioners of the two states, the West Virginia Commission
would agree to no negotiations with Virginia unless, ig-
noring the decisions of this Court and all the vast ex-
senditure of time, labor, and money, which it cost the
parties to reach that result, the Virginia Commission
would agree that, surrendering the just rights under that
decision of Virginia and her creditors represented by
her; the whole case, and all the questions which had been,
or could be, raised in the case, should be opened up and
considered de movo just as though no decision had been
made by the Court.

The Court will see from the frank and explicit state-
ments made by the Chairman of the West Virginia Com-
mission, speaking for and by authority of that Commis-
sion, that the only basis upon which that Commission
was willing to negotiate, was that the whole subject mat-
ter of the controversy between the two states should be
opened up and gone into, by the two commissions de
novo; and that even that should be done without any pur-
pose or power on the part of the West Virgimia Commas-
siom to settle amything, to determine anything, or bind
West Virginia to pay one dollar of either principal or
interest.

This abundantly appears from the record of the joint
conferences between the two commissions printed with
this motion. (See pages 14, 26, 27, 31, 32, 39, 41, 43, 44
45, and 46, of motion.)

The Virginia Commission was prepared, and was
empowered, with the approval of the Attorney-General
of the Commonwealth, to negotiate and to make a com-
promise settlement with West Virginia, both of the rate
and amount of interest to be paid by West Virginia, and
of the time and mode of payment of both principal and
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interest, or to agree a lump sum which West Virginia
might pay, in discharge of her entire liability, including
principal and interest as of the date of such agreement;
and to agree that the terms of any such final adjustment
should be embodied in a consent decree to be entered by
this Court in this cause; but they could not with fidelity
to the trust devolved upon them, or with due respect for
the Court, agree to ignore the decisions of this Court,
and all the work done in this case, and embark upon an
mquiry which meant nothing but hopeless and indefinite
delay. They could not consent to take the case out of
the hands of the Court, and refer all questions de nowvo
to the decision of the two commissions.

It there were no other insuperable objections to such
a course the inevitable delay which such a procedure
would involve would be sufficient.

It must be remembered, however, that the West Vir-
ginia Commission was not only unwilling to agree to con-
duct any negotiation which was limited to the question
actually referred by this Court back to the two states
for adjustment, but was powerless to make any agree-
ment which would bind West Virginia in any particular;
that they were clothed, in the langnage of their Chair-
man, with ‘“only limited advisory power,”” or powers of
inquiry, and could do nothing which would settle any-
thing. Tven if the West Virginia Commission should
reach a coneclusion, and it should be such a result as the
Virginia Commission could accept, it would not bind
West Virginia. It would settle nothing, but would leave
the whole matter to be fought over in the West Virginia
Legislature, and before the people of that state on the
hustings and at the polls. Nor can we, in this connee-
tion, overlook the fact that the people of West Virginia
have, for a generation, been tanght to believe that West
Virginia does not owe, and, whether she owes or not,
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¢an not be compelled to pay one dollar of this debi.

If, therefore, the Virginia Commission entered into
negotiation with the West Virginia Commission, it must
be upon unequal terms, for, while the Virginia Commis-
sion could with the concurrence of her Attorney-General
commit Virginia, the West Virginia Clommission could
not bind West Virginia to any proposal, or any terms
whatever.

Although any negotiation under such conditions
would be unfair to Virginia, yet such was the desire of
her representatives to do all in their power to bring
about a settlement of this controversy that the Virginia
Clommission was willing to enter upon a conference with
the West Virginia Commission for the purpose of ad-
justing, if possible, the question of interest, which, under
the facts and cireumstances of this case, because of West
Virginia’s delay in making any settlement, constitutes
the largest item of Virginia’s equitable claim against
West Virginia; but the West Virginia Commission de-

“clined to enter into any negotiation upon any such basis,

and insisted upon the condition that any negotiation
shonld embrace de novo the whole question of West Vir-
einia’s liability, ‘“if any,”’ prineipal and interest.

It must be apparent from what transpired between
the two commissions that no satisfactory result could
have been reached by negotiation, whether it was unlim-
ited in its scope, or limited to the question of interest,
and that any efforts along either line would only lead to
delay, as anything which the West Virginia Commission
might conclude would be merely ‘‘advisory,’’ and would
have to go back to the Legislature and people of West
Virginia.

The West Virginia commissioners were undoubtedly
constrained by the terms of the Act from which they de-
rived their existence and their powers.
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The terms of that Act are such as:

(1) To give the Commission created under it no
powers to even negotiate with the Virginia Commission
until there had been compliance with certain remarkable
conditions, which could serve no purpose except delay.

(2) To so limit the powers of the Commission,
which it created, as to make them merely inquisitorial
and to a ‘‘limited’’ extent ‘‘advisory,”’ so as to discour-
age any hope that any adjustment or settlement would
ever result from any negotiation between it and the Vir-
oinia Commission, if the latter should be willing to enter
into a negotiation upon such unequal terms.

(3) To require that such negotiation should em-
brace the entire subjeet matter of the whole original
controversy between the two states; namely, in the lan-
ouage of the Resolution of the West Virginia Legisla-
ture, the ““Settlement of West Virginia’s proportion of
the debt of the original Commonwealth of Virginia
proper, to be borne by West Virginia.”’

A careful reading of that Aect is all that will be
needed to show the justice of the foregoing criticism.

The preamble declares that it is the purpose of the
Act to create a Commission and provide for arranging
and settling the ‘““‘proper proportion’” of the public debt
of the original Commonwealth of Virginia, ““if any,
which should be borne by West Virginia,”” and ‘“to take
into consideration all matters arising between the Com-
monwealth of Virginia and the state of West Virginia in
reference to said original public debt.”’

The following paragraphs of said Joint Resolution
define the powers of the Commission to be ereated pur-
suant to its terms:

“Sa.id commission is aunthorized and direeted
to negotiate with the Commonwealth of Virginia,
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or with any person or committee owning or hold-
ing any part of the said indebtedness for a settle-
ment of West Virginia’s proportion of the debt of
the original Commonwealth of Virginia proper, to
be borne by the State of West Virginia.

“The commission is hereby directed to ascer-
tain and report upon and give the utmost publicity
to all facts in relation to the pending suit insti-
tuted against the State of West Virginia by the
Commonwealth of Virginia, and to ascertain and
report upon and give like publicity to all of the
facts and conditions under which the West Vir-
ginia certificates are held or owned, together with
the names and residences of the persons having
the legal or equitable right to receive from West
Virginia whatever may be ascertained to be pay-
able thereon.

“MTo ascertain and report as to any part of the
Virginia debt claimed against the State of West
Virginia, which is owned or held or claimed to be
due, at law or in equity, by the Commonwealth of
Virginia in her own right; and having made the
investication required hereby, said commissgion is
authorized and directed to negotiate with the Com-
monwealth of Virginia for a settlement of Wast
Virginia’s proportion of the debt of the original
Commonwealt of Virginia proper, to be horne by
the State of West Virginia.

‘A majority of said commission shall have

anthority to act. The commission shall choose its
chairman and appoint its secretary and other nee-
essary officers.
““The commission shall make a report to the
governor as soon as practicable, and upon the re-
eeipt of said report the governor shall convene the
legislature for the consideration of the same.”’

It is manifest that the Commission is given merely

inquisitorial and ministerial powers; powers which its
distingnished Chairman described, as stated in a former
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part of this brief, as ¢advisory,”’ though that definition
is hardly justified by the extraordinary language of the
Resolution. ;

Tt is true the Commission is empowered to ‘“negoti-
ate,’’ but that is as far as they can go. Any proposition
for a settlement which might result from such negotia-
tion would not bind any body (unless indeed, Virginia,
should be bound).

So far as West Virginia is concerned, it would not
oven have the force or dignity of a proposal. It would
be merely a suggestion or recommendation from her
commission, as to which the only function of the Com-
mission would be to report it to the Governor of West
Virginia, who would lay it before the West Virginia
Legislature, which he would thereupon convene. It
would have neither force nor effect unless, and until, it
should be approved and adopted by that legislature.

That body, made up of many men of many minds,
might approve the Commission’s Report possibly; or
they might make material amendments in it and adopt it
as thus modified ; or they might repudiate it entirely and
appoint another commission to ‘“‘pegotiate’’; or, what is
not improbable, they might submit it by a referendum to
a popular vote.

The Court has said, ‘‘the conference suggested by
the Court is a conference in the cause—not for an inde-
pendent compromise out of Court, but an attempt to set-
tle a decree.” (Va.v.W.Va., 222 U. S.17.) The Reso-
lution of the Legislature of West Virginia fails to re-
spond in any particular to this declared purpose of the
Court in suggesting this conference. The terms of the
Resolution not only prohibit the Commission from con-
senting to a decree, but from consenting to anything
else, and absolutely preclude the hope that any progress
can be made towards a settlemnt of this controversy
through the means suggested by the Court.
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But perhaps an equally fatal vice in this West Vir-
ginia enactment is that by its express terms the Commis-
sion it ereates is powerless even to ‘‘negotiate,”’ until it
has done certain other things and ascertained certain
facts, some of which it may require months or years to
ascertain, if, indeed, they can ever be determined.

It makes no difference that these facts, or their as-
certainment, are absolutely irrelevant to any question as
to the nature and extent of West Virginia’s liability to -
pay an equitable portion of the principal and interest of
the debt. This Resolution is the only power of attorney
under which said Commission can act at all, and its
functions and powers are absolutely limited by the terms
of that Resolution, even though those terms and condi-
tions should be unreasonable and absurd.

If the language of the Resolution means anything, it
requires said Commission :

““(1) To ascertain and report upon and give
the utmost publicity to all facts in relation to the
pending swit instituted against the State of West
Virginia by the Commonwealth of Virginia, and
to report upon and give like publicity to all of the
facts and conditions under which the West Vir-
ginia certificates are held and owned, together
with the names and residences of the persons hav-
g alegal or equitable right to receive from West
Virginia whatever may be ascertained to be pay-
able thereon;”’ and,

““(2)  To ascertain and report as to any part
of the Virginia debt claimed against the State of
West Virginia, which is owned by the Common-
wealth of Vairginia in her own right.”’

And then follows this extraordinary provision:

““ . . . and having made the investigation
required hereby, said Commission is authorized
and directed to negotiate with the Commonwealth
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of Virginia for a settlement of West Virginia’s
proportion of the debt of the original Common-
wealth of Virginia proper, to be borne by the
State of West Virginia.’’

It is manifest from this language of the Resolution
{hat the West Virginia Commission is powerless even to
negotiate with Virginia, until it has made and completed
the investigation directed by the Resolution to be made.

Any negotiation between that Commission and the
Virginia Commission was, and will be, wltra vires as to
the West Virginia Commission, until it has completed
said investigation.

Tt matters not that said investigation can throw no
possible light upon the question of West Virginia’s lia-
bility ; or that it is entirely foreign to the purpose of the
Court in suggesting this conference; or that it will lead
to indefinite delay. Ita seripta est lex, which defines the
Commission’s power to ‘‘negotiate,”” and that require-
ment must be, to say the least, substantially complied
with before the West Virginia Commission could enter
upon any negotiation with Virginia for any settlement
of West Virginia’s share of the debt.

The branch of the investigation, requiring the ascer-
tainment of all the facts in relation to the pending suif,
is so vaguely defined in the Resolution, that it is difficult
to understand what is meant by it.  But all the facts in
regard to that suit, whatever that may mean and how-
ever irrelevant and valueless, must be investigated by
the Commission before it can begin to negotiate with
Virginia.

The bill and exhibits in the cause show the faets,
“nnder which the West Virginia certificates are held,”
but the ownership of these certificates is constantly
changing, and, in the nature of things, it wonld be diffi-
cult, expensive, and indeed, impossible to ascertain the
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“names and residences’ of the owners at any given
date. This 1s, therefore, not only an irrelevant, but an
immpracticable condition precedent, which the West Vir-
ginia Resolution requires to be performed before her
Commission is authorized to begin negotiations.

The portion of the debt ‘‘claimed against the State
of West Virginia, which is owned by the Commonwealth
of Virginia in her own right,”” can be ascertained from
the records, but that is a matter of no interest to West
Virginia, and would be absolutely valueless in determin-
ing her liability in this cause. Nevertheless, the West
Virginia Reszolution makes the investigation of the facts
as to Virginia’s interest in her own right a condition pre-
cedent to any negotiations with Virginia.

These provisions of the Resolution are but added
proof of the impossibility of any settlement with West
Virginia ever being reached under that enactment.

On behalf of the Virginia Debt Commission, of the
counsel for Virginia in this cause and of the Common-
wealth whom they represent, we beg to express deep
regret that the efforts of Virginia to bring about a set-
tlement with West Virginia, in accordance with the sug-
gestions of the Court, have met with no suceess. Can-
dor also requires us to say that there is nothing in the
sitnation which justifies the hope that any adjustment
will, or can ever, be made hetween the parties litigant—a
condition for which Virginia is in no degree responsible.

In these cirecumstances, the complainant, the Com-
monwealth of Virginia, submits that there is no rational
ground to hope for any advantage to result from fur-
ther negotiations, and we respectfully submit that the
time has come for the cause to be speeded, and to that
end, we earnestly ask that it may be referred to the Mas-
ter, with instruetions to ascertain and report forthwith
to the Court the amount of interest which the State of
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West Virginia should be required to pay on the principal
sum already ascertained by the Court, and to make such
other caleulations as may be necessary to a final decree.
Respectfully submitted,
Samuen W. WiLniams,
Attorney-General of Virgima.

WiLLiam A. ANDERSON,
Joux B. Moon,
Raxporpa HARRISON,
Of Coumsel for Virginia.
Oetober 6, 1913.




In the Supreme Court of the United States

OctoBEr TERM, 1913.

No. 2, Original

COMMONWEALTH OF VIRGINIA
vS.

STATE OF WEST VIRGINIA.
BRIEF FOR THE BONDHOLDING CREDITORS.

This motion seeks to have the court determine the
questions left open in the opinion of the court delivered
herein by Mr. Justice Holmes on March 6, 1911, and to
have the court enter a final decree.

The concluding paragraph of the opinion begins as
tollows: '

““We have given our decision with respect to
the basis of liability and the share of the principal
of the debt of Virginia that West Virginia as-
sumed. In any event, before we could put our
judgment in the form of a final decree there
would be figures to be agreed upon or to be as-
certained by reference to a master. Among other
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things there still remains the question of interest.
Whether any interest is due, and if due from
what time it should be allowed and at what rate
it should be computed, are matters as to which
there is a serious controversy in the record, and
concerning which there is room for a wide diverg-
ence of opinion. There are many elements to
be taken into account on the one side apd on
the other. The circumstances of the asserted de-
fanlt and the conditions surrounding the failure
earlier to procure a determination of the princi-
pal sum payable, including the question of laches
as to either party, would require to be considered.
A long time has elapsed. Wherever the responsi-
bility for the delay might ultimately be placed, or
however it might be shared, it would be a severe
result to capitalize charges for half a century—
such a thing hardly could happen in a private case
analogous to this.”’

In the following pages we shall try to show the court
that West Virginia is liable for interest, and that the
time for which she ig liable for interest and the rate at
which it should be computed are matters as to which
there is no controversy in the record. All the facts bear-
ing upon the question of the amount of interest for
which West Virginia is liable are contained in paragraph
1 of the master’s report and are acquiesced in by West
Virginia. All the facts bearing upon the cirecumstances
of West Virginia’s default and the conditions surround-
ing the failure earlier to procure a determination of the
principal sum payable, including the question of laches
as to either party are admitted by West Virginia, and
we shall rely exclusively on West Virginia’s admissions
in diseussing this portion of the case. The result which we
reach does not attempt to capitalize charges for half a
century, but merely imposes interest according to the
tenor of the bonds up to their maturity. We do not ask
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as much from West Virginia in the way of the perform-
ance of her promise to pay her share as Virginia has
already done in regard to her proportion. Further delay
is useless.

At the recent meeting of the two States at Washing-
ton on July 25, 1913, the proposition of Chairman Ma-
son, of the West Virginia commission, to the Virginia
commisgsion was as follows:

Tt makes no difference which has the first
say or which has the last say. We might make it
a low figure, practically nothing, and then simply
negotiate. 1t is our idea of procedure.”” (p. 40).-

The first governor of West Virginia in his first mes-
sage to the first legislature of that State said:

«‘The Constitution provides that this State
shall assume an equitable proportion of the debt
of Virginia, prior to the first day of January,
1861, hut no settlement can be made at present,
and when it is made our ‘equitable proportion’
eannot be mueh.”” (W. Va. Brief, Jan, 1911, p.

12).

West Virginia’s position in regard to the payment
of her proportion of the debt is now as it was at the
first meeting of her legislature and ever since has bheen—
not now, but later, and not much then.

We shall present this subject of vital importance to
the bondholding ereditors of Virginia, located as they
are throughout the world, and waiting over 50 years for
realization upon this portion of their property under the
following headings: The Case in This Court; The Pro-
ceedings of the Two Commissions at Washington, July
25, 1913; The Efforts of West Virginia to Determine and
Settle Her Proportion of the Debt; The Efforts of Vir-
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ginia to Settle the Controversy and West Virginia’s Eux-
cuses for Failure to Meet Virginia; West Virgmmia 1s
Liable for Interest; The Amount of Interest Which
West Virginia Legally Owes is $14,055,962.56; If West
Virginia Should Pay Principal and Interest Upon Her
Proportion of the Debt in the Same Pro Rata Amount
Which Virginia Has Paid upon Her Proportion, or if
West Virginia Should Scale Both Principal and Interest
in the Same Way that the Various Funding Acts of Vir-
gimia Provided, or if West Virginia Should Pay Interest
for 34 Years, as Provided in Her Constituticn, the
Amount Would be More than the Amount We Ask for.

Before proceeding to discusg the various points out-
lined ahove we wish very respectfully, but very emphatic-
ally, to call the attention of the court to the fact that
there is no controversy in the record about the facts .
which determine the question of interest nor the facts
bearing upon the circumstances of the default, the fail-
ure earlier to procure a determination of the principal
sum payable or the question of laches. These facts are
all either admitted by West Virginia or found by the
master in his report and acquiesced in by West Virginia.
The only question in the case anywhere is as to the legal
effect of the already admitted and determined facts.

Pomnt ONE.

The Case wm This Couwrt.

The bill in this suit was filed on leave of the court in
February of 1906. The defendant filed a demurrer and
later an amended demurrer, and after full argument in
March of 1907 Mr. Chief Justice Fuller delivered the
unanimous opinion of the court overruling the demurrer.
West Virginia filed her answer. The case was again fully
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argued before this court and on May 4, 1908, a decree
was entered referring the cause to a master. West Vir-
ginia afterwards asked that the decree of reference be
modified in several particulars, and the court acceded to
her request in one respect and later on, June 1, 1908, ap-
pointed Hon. Charles E. Littlefield as special master un-
der the decree. He proceeded to take the evidence of the
parties at Richmond, Va., between Nov. 16, 1909, and
July 2, 1909, and afterwards the parties agreed upon sub-
stantially all the accounts taken under the various para-
graphs of the decree as appears from the joint exhibits
of the parties, all signed by their respective accountants.
After that the case was very fully argued before the
master in New York eity in November and December,
1909, and on March 17, 1910, the master made his report.
The case was not heard before this court upon the mas-
ter’s report until January, 1911, and on Mareh 6, 1911,
Mr. Justice Holmes delivered the opinion of the court, in
which the court gave its decision in respect to the basis
of liability and the share of the principal debt of Virginia
that West Virginia assumed, but left open among other
things the question of interest. Virginia at once sought
a conference with West Virginia to determine the ques-
tion of interest; but West Virginia, although abundant
time remained for her governor to insert thig matter in
a supplementary call to her legislature, which had al-
ready heen called to meet in special session, declined to
take the matter up with Virginia at this time. There-
upon Virginia moved this court on Oectober 9, 1911, to
determine the questions left open in the opinion of March
6, 1911, and to enter a final decree. The court denied
this application (222 U. 8., 17). After the failure of the
commissions of the two States to reach any result at
their joint meeting in Washington on July 25, 1913, Vir-
ginia again asks this court to proceed with the determina-
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tion of the questions left open and to enter a final de-
cree. The case is now over 7 years old and the contro-
versy is over 50 years old. There has been no surprise.
The case has been fully argued on the demurrer and
again on the application to appoint a master and a third
time upon the master’s report, after taking testimony
for a period covering nearly two years, and after both
States had agreed upon, and their respective accountants
had signed joint accounts under, each paragraph of the
decree.

West Virginia has been represented in this cage by
Hon. John G. Carlisle, Hon. John €. Spooner, ex-Gover-
nor Dawson, Prof. Chas. E. Hogg, Mr. W. Mollohan, Mr.
Geo. W. MeClintic, Mr. W. S. Matthews, and by three
Attorney Generals.

West Virginia has had two years and a half to con-
sider the instructions of this court in regard to a joint
conference to settle the question of interest. Her proposi-
tion at that conference was to hegin the discugsion of her
liability all over again just as if the suit had not been
brought and earnestly defended by her for seven years.

“We might make it a low figure, practically
nothing, and then simply negotiate. It is our idea
of procedure.”” (p. 40).

Thig is the proposition of the West Virginia chair-
man at Washington,

Poixt Two.

The Proceedings of the Two Commissions at Washing-
ton, July 25, 1913.

The West Virginia legislature at its last regular

session adopted a joint resolution on February 21, 1913,
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which, after reciting that this court had made a finding
" in this suit that the share of the principal debt of the
original Commonwealth of Virginia to be borne by the
State of West Virginia was $7,182,607.46, recited further
that this court did not fully and finally decide the ques-
tion involved, but suggested that such proceedings and
negotiations should be had between the two States upon
all the questions involved in said litigation as might lead
to a settlement of the same, and then resolved that a
commission of 11 members should be appointed by the
governor, which commission wag authorized and directed
to negotiate with Virginia or her bondholding creditors
or their committee and report to the governor, and upon
receipt of the report the governor should again convene
the legislature for consideration of the same. The gov-
ernor appointed a commission of 11 members. Hon.
John W. Mason, of Fairmont, Va., was chosen as
chairman of the commission. The commissions, after
correspondence between the governors of the two States,
met at Washington on July 25, 1913, but Virginia was
unwilling to meet West Virginia’s proposal and West
Virginia was unwilling to meet Virginia’s proposal, and
so on July 26, 1913, the meeting adjourned to meet again
at the same place on August 12, 1913. Before this meet-
ing was held, however, it was ealled off by West Virginia,
and no subsequent meeting has since been held.

Virginia took the position at the meeting that, ex-
cept for arithmetical errors in caleulations, the basis of
liability of the share of the principal of the debt of Vir-
ginia that West Virginia assumed was determined by
this court in its decision of March 6, 1911, and she there-
fore refused to treat with West Virginia in regard to
the amount of principal which West Virginia owed. Vir-
ginia offered, however, to discuss the question of interest
with West Virginia and expressed her willingness to
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consider any proposition which West Virginia might
care to make, either in settlement of the interest or in-
settlement of the whole debt, principal as well as inter-
est. West Virginia, on the other hand, declined to make
any proposition, either in settlement of the interest or of
the whole debt, principal and interest, and she insisted
upon going into the whole question anew from the begin-
ning just as if this question had not been litigated for
the last seven years. The position taken by West Vir-
ginia at the joint conference is clearly shown from the
following quotations taken from the remarks of Chair-
man Mason, of West Virginia:

“‘Chairman Masox, of West Virginia: Re-
ferring to the 1es()1ut1on=; which have just been
mesented to us on behalf of the Commission of
Virginia, I would say for the Commission of
W'est Virg‘inia that it was not our expectation
that this conference was to be confined to the con-
sideration of only the question of interest. Our
idea had been that the seope of the conference
would be wider, and that we would confer to-
gether and take up the whole ease, principal and
interest. We thought that was what we were to
meet here for.

“It is my understanding that we, as commis-
sioners representing the two States, have the
power to ascertain what is West Virginia’s equit-
able proportion of the debt, if anything.”” (p.
14).

#* 2 * * = %

‘“‘Let me say a word as to another matter, if
vou will indulge a personal allusion. I am one
of the men who voted for that Constitution. I
am one of the men who made that promise. It
was my first vote. We made that promise. T,
for one, have never had any inclination to, nor
never thought of retracting it. But, for fifty
vears we have been asking, clamoring and de-
manding, trying in every way we knew how to get
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at the question of what is our equitable propor-
tion of that debt.”” (p. 26).

#* * # # # %* s

“Mr, Mason: If you mean by that, gentle-
men, to get down to the concrete and say ‘West
Vugmla will pay you so much money’ or, ‘Vir-
ginia owes us so much money?’ as to that we
already have had two statements of that account
in West Virginia. One statement brings West
Virginia out a little in debt. The gentlemen who
made that statement, the principal man who
made that report, was the old auditor of Vir-
ginia for eight years. Since that report there is
another statement which says you owe us.”” (p.
28).

““Chairman Moox, of Virginia: What do we
understand by ‘the whole matter’?

“‘Chairman Masox, of West Virginia: In-
terest and all; evervthm«v to go to the sub-com-
mittee; and 1et it thresh 1t out, and let it make
its Ieport.

““Mr. Harrison, of Virginia: You mean to
re-open the whole case and consider the ques-
tions de movo. That is what you mean by ‘the
whole matter,” 1 suppose!

“(thairman Masox, of West Virginia: That
is our view.” (p. a9

“W’(, might make it a low figure, practlca}lv
nothing, and then simplv negotiate. It is our idea
of procedure.”” (p. 40).

“‘(thairman Masox, of West Virginia: I say,
the amount of the principal. We do not look at
it that way. We want the whole matter to be
taken up bv the sub-committees, to see just what
we ought to pay, if anything.”” (p. 41)

“«My. Hagrrisox, of Virginia: You mean, by
‘the whole subject-matter,” to re-open the whole
case and consider the matters de novo?”’
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“‘Chairman Masox, of West Virginia: Yes,
sir, that 1s as far as the commissions are con-
cerned.”” (p. 41).

IFrom the foregoing it appears that West Virginia
was not prepared to make or receive any proposition
in settlement of the interest due or in settlement of the
amount due, principal and interest, and was only willing
to deal with Virginia upon the basis that the whole con-
troversy should open anew from the beginning and all
the proceedings in this case should go for nothing.

The attitude taken by West Virginia at the joint
conference is not a new one. Her position, as stated by
her chairman, is as follows: -

““We might make it a low figure, practically
nothing, and then simply negotiate. It is our
idea of procedure.”’

West Virginia’s brief, upon the final hearing of this
case after the master’s report, at page 12 contains the
quotation from the first governor of West Virginia in
his first message to the first legislature of that State,
which we also have quoted above. The governor said:

‘“No settlement can he made at present, and
when it is made our ‘equitable proportion’ can-
not he much.”’

A West Virginia committee, appointed in 1871, re-
ported that West Virginia’s share of the debt was $953,-
360.23, but her legislature was unwilling to bind the
State for even this modest amount of liability and
repudiated the report. The Senate Finance Committee
of 1873 made a report instead, in which Virginia was
found indebted to West Virginia in the sum of $525,000.
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These were the two reports on the debt to which Chair-
man Mason referred in his remarks quoted above.

Hach legislature of West Virginia, from 1895 to
1905, inclusive, resolved that West Virginia owed noth-
ing on account of the debt. Most of the resolutions
added that West Virginia was unalterably opposed to
any negotiations on the subject. We shall discuss these
matters more particularly in our next point, but have
referred to them here for the purpose of showing that
the position agsumed by West Virginia at the joint con-
ference was not a new position, but the attitude she has
faken throughout whenever the question of her liability
for this debt has heen called to her attention.

The West Virginia view,

““No seftlement can be made at present, and
when it 18 made our ‘equitable proportion’ can-
not be much,”’ ’

is as old as West Virginia herself. It is older. This
conception of liability in West Virginia antedates the
birth of the State itself. As long ago as the Constitu-
tional Convention of Virginia of 1829-30, Mr. Alexander
(Camphell, remarking about it, measured West Virginia’s
liability in terms which have since become the Wheeling
ordinance and which were intended to make West Vir-
ginia’s share of the debt as remote, as shadowy, and as
small as caleulation could make it,

West Virginia is wrong about the question of the
debt. She has told herself so many times that she does
not owe anything that she has come to believe that she
does not owe anything. Few of her citizens have yet
had the courage to tell West Virginia the truth. When
this court finally fixes the amount due from West Vir-
ginia and enters its decree to that effect we all know
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that the good people of West Virginia will at once pro-
ceed to comply with the conditions of the decree.

As long ago as 1873 West Virginia recognized the
right of Virginia to determine this question in this court
(Report of the Senate Finance Committee of 1873, W.
Va. Comp., vol. 1, p. 491).

Hon. John W. Mason, the present chairman of the
West Virginia Commission, in a letter dated May 29,
1908, to Governor Dawson, of West Virginia, in regard
to the debt, wrote in part as follows:

““We hear much talk about compromise and
settlement out of court. All lawsnits arising out
of controversies of this character are simply in-
voluntary arbitration, and I know of no body of
men to whom this controversy ean be submitted
with such confident assurance that it will be
fairlv, properly and justly settled, B8 to the
Supreme.Court of the United States.”” (W. Va.
Comp., vol. 2, p. 383).

It is obvious from the foregoing that the ideas of
the people of Virginia and West Virginia are radically
different about the amount which West Virginia should
pay to the old ereditors of Virginia, and that no amount
of mere time will bring them any nearer in their views.
The attitude of West Virginia today is the attitude of
West Virginia 47 years ago, and the attitude of the peo-
ple who then lived in the present boundaries of Virginia
80 vears ago.

Point THREE.

The Efforts of West Virginia to Settle and Determine
Her Proportion of the Debt.

All the facts bearing upon this point of our brief
are admitted by West Virginia. These admissions are
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contained in the Appendix of the West Virginia Com-
pilation, vol. 1, pp. 444-472, inclusive, and 490-496, inclu-
sive, in paragraph XI of her answer, and in pages 12-20,
inclusive, of West Virginia’s brief on the final hearing
of this case after the master’s report. The extracts
from West Virginia’s Appendix and Answer and Brief
are printed at the end of this brief as Schedules 1, 2,
and 3.

From these admissions by West Virginia it appears
that the first effort made by West Virginia to determine
her proportion of the debt was the appointment of a
committee of three men, known as the West Virginia
Debt Commissioners of 1871. The resolutiong of the
West Virginia Legislature, upon which the then Gover-
nor Jacobs appointed Messrs. Bennett, Campbell, and
Jackson as commisgioners, are found at pages 453-454
of the West Virginia Compilation, vol. 1, and their re-
port appears on pages 457-489. It appears therefrom
and from the proceedings as stated in the appendix that
Virginia on several occasions prior to 1871 tried to in-
duce West Virginia to appoint commissioners to treat
direetly with her commissioners, and that West Virginia
having always refused to do so the Virginia legislature,
on February 11, 1871, adopted resolutions providing for
the settlement of the controversy by arbitration. Owing
to the fact that Virginia had provided for the settlement
of the controversy by arbitration, the Governor of Vir-
ginia declined to appoint commissioners to treat with
West Virginia, but these commissioners of West Vir-
ginia proceeded to Richmond on an independent ez parte
investigation of their own, and they found West Vir-
ginia’s share of the Virginia debt to be $953,360.28.
These commissioners felt themselves aggrieved because
of the letter they received from the Second Auditor of
Virginia, and because of a reference to West Virginia’s
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attitude contained in Governor Walker’s message to the
General Assembly of Virginia at the time. Thig letter of
the Second Auditor and this extract from the message of
the then Governor of Virginia have ever since been used
by West Virginia as excuses for her subsequent con-
duect. We quote them here:

“In reply to the foregoing communication
we received the following note at 5 o’clock on the
evening of the 16th of November, after a lapse of
two and a half days, and after we had abandoned
all hope of the assistance asked for in our letter,
and after, in fact, we were on the eve of our de-
parture for home:

““Seconp Avuprror’s OFricE,
Ricamoxn, Now. 16, 1871,
“A. W. CampeeLL, Esq.,
Secretary, de.

“Dear Sir: Yours of the 14th was recewed
You ask me for a report upon a variety of ques-
tiong connected with our public debt, the trans-
actions of the Board of Public Works in regard
to it, and the financial affairs of the State, which
it is understood of course you propose to use in
the contemplated adjustment of the portion to be
paid by West Virginia of the debt

“To answer the questions propounded would
involve an amount of labor which we could nof be-
stow on the subject.

‘‘But, apart from this, I presume at an early
day this office will be called upon by the Execu-
tive or the General Assembly of Virginia for de-

" tailed reports of all the matters referred to, which
will be available to you.

““The books and records of this office are open
to your inspection.

“T trust that in failing to respond to your
inquiries you will not regard me as in any wise
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wanting in official courtesy to you or your associ-
ates. None, certainly, is intended.

‘I have the honor to be,

‘“Most respectfully yours,
‘“Asa Rocers.”’

“Now, if the authorities of West Virginia
entertained an earnest desire to make a speedy
and final settlement of this matter, why did they
not acecept our tender of arbitration? A mode of
settlement of such controversies universally rec-
ognized by both nations and individuals as right
and appropriate. Suppose an equal number of
Commissioners appointed by each State, and
that they should meet and disagree upon any
or all points involved, who is to decide between
them? And yet, beyond a doubt, they would
radically disagree upon the first or chief point to
be settled, viz: the basis or principle upon which
the settlement should be made. But, suppose’
that the Commissioners should finally agree, does
any one suppose that their finding would be rati-
fied by the legislatures of the two States, disa-
greeing as the people do radically upon the merits
of the question at issue? Of course mot.”” (W.
Va. Comp., vol. 1, pp. 461, 462, 463).

It must be borne in mind that Virginia had offered
in 1867 and again in 1870 to settle directly with West
Virginia her proportion of the debt through Commis-
sioners and that West Virginia having declined both
offers, Virginia had gone ahead and settled her propor-
tion of the debt with her creditors on a basis satisfac-
tory to the creditors and had proposed arbitration to
West Virginia. What genuine exception can be taken
to the letter of the Second Auditor or to this extract
from Governor Walker’s message? The letter was fair
and the message was true.

The West Virginia Commissioners ecriticized Vir-
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ginia for settling with her creditors without West Vir-
ginia; for fixing her share at two-thirds, and for com-
pounding interest on the debt. They criticized Virginia
for paying only two-thirds of her debt as too small a
proportion and then for compounding the interest as
making that proportion too large (W. Va. Comp., p.
464). In paragraph XII of her answer, West Virginia
again makes the same complaint.

Tt seems to us a praiseworthy instead of a blame-
worthy thing, that Virginia so early settled with her
creditors upon a basis satisfactory to them, and if Vir-
ginia compounded the interest in a high sense of her
obligation to her creditors it is all the more praise-
worthy. Certainly her creditors much preferred Vir-
ginia settling with them in 1871 to an indefinite post-
ponement until such time as West V. irginia should join
in the settlement.

The Senate Finance Committee of West Virginia
made a report in 1873, to which we have already alluded,
finding Virginia indebted to West Virginia in the sum
of 525,000.00. This report pointed out to Virginia that
she could sue West Virginia in the Supreme Court of
the United States. When Virginia adopted that process
as the only way left to her to obtain a settlement of this
controversy, West Virginia shifted her position again
and disputed the jurisdiction of the court. After 1873
West Virginia took no notice of her proportion of the
debt until the meeting of her legislature in 1895.

That legislature of West Virginia resolved that it
declined to enter into any negotiations with the debt com-
mission appointed by Virginia in 1894 to settle the Vir-
ginia debt, and since then each successive Legislature of
West Virginia down to and including the session of 1905,
just prior to the beginning of thig suit has resolved that
West Virginia owes no part of the Virginia debt, and




BRIEF FOR BONDHOLDING CREDITORS 85

that her legislature is opposed to any negotiations in
regard thereto (W, Va. Comp., vol. 1, pp. 494, 495).

Chairman Mason, in his remarks at the joint confer-
ence at Washington, said as quoted above:

““But, for fifty years we have been asking,
clamoring, and demanding, trying in every way
we knew how, to get at the question of what is
our equitable proportion of that debt.”” (p. 26).

In the ten years from 1895 to 1905 each West Vir-
ginia Legislature resolved that she owed no part of the
debt and was opposed to any negotiations on the sub-
jeet.

In the twenty-two years from 1873 to 1895, West
Virginia was silent. Prior to 1871 she refused to meet
Virginia, using as an excuse the pendency of the suit in
this court, brought by Virginia to recover the counties
of Berkeley and Jefferson.

In 1871 West Virginia did appoint commissioners,
but the finding of this commission that West Virginia
owed less than $1,000,000, was repudiated at once, and in
1873 the Senate Finance Committee reported that Vir-
ginia was indebted to West Virginia in the sum of $525,-
000. This report was made an exhibit in West Vir-
ginia’s answer. The letter of the Second Aunditor of Vir-
ginia, and the extract from message of Governor Walker
to Virginia are given as excuses for the subsequent con-
duct of West Virginia. We have laid them both before
the court to see if it finds in either of them an excuse
for West Virginia’s course.

We have now given all the efforts made by West Vir-
ginia from her beginning to the present time to procure
a determination of her share of the debt. We do not find
anything therein to excuse West Virginia from liability
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for the amount of interest which we shall later on in the
brief show she legally owes.

Point Four.

The Efforts of Virginia to Settle the Controversy and
West Virginia’s Excuses for Failure to Meet Virginia.
West Virginia’s admission of the facts bearing upon
this portion of our argument are contained in the same
papers to which we referred in our previous point and
are pages 444-472, inclusive, and 490-496, inclusive, of
West Virginia’s Appendix to the West Virginia’s Com-
pilation, vol. I, and paragraph XI of her Answer, and
pages 12-20, inclusive, of her Brief upon the hearing
after the Master’s report. They are printed at the back
of this brief as Schedules 1, 2, and 3.

During a period of forty-five years, from January
20, 1867, down to May 2, 1911, repeated efforts were
made by Virginia to induce West Virginia to enter upon
a settlement, all of which were without avail Six con-
gpicuous efforts on the part of Virginia to bring about a
settlement may be more particularly referred to.

These six efforts were as follows:

Governor F. H. Pierpont, of Virginia, sent a com-
munication to Governor Arthur 1. Boreman, of West Vir-
ginia, dated January 20, 1867, together with a joint reso-
lution adopted by the General Assembly of Virginia on
February 28, 1866, in reference to the re-union of the
States of Virginia and West Virginia and the adjust-
ment of the public debt, and appointing Mr. A. H. H.
Stewart, Mr. William Martin, and Mr. John Janny as
commissioners to proceed to the seat of government of
West Virginia, and giving them authority to treat with
the authorities of West Virginia on both subjects.

On February 28, 1867, the Legislature of West Vir-
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ginia adopted a joint resolution declining to entertain
any proposition looking to a reunion of the States, and
refusing to treat with the Commissioners of Virginia up-
on the adjustment of the public debt of Virginia until the
suit of Virginia against West Virginia to recover juris-
diction over the counties of Berkeley and Jefferson had
been finally disposed of (W. Va. Comp., vol. I, pp. 444-
445).
Governor Gilbert C. Walker, of Virginia, sent an-
other communication to Governor William E. Steven-
- son, of West Virginia, in February, 1870, endeavoring to
~ adjust the Virginia public debt with the State of West
Virginia, and about the same time Messrs. William J.
Robertson, W. T, Sutherlin, and P. H. Aylett, commis-
sioners, appointed on the part of Virginia, also sent a
communication to Governor Stevenson. The first com-
munication was transmitted by Governor Stevenson to
the West Virginia Legislature on February 24, 1870, and
the second communication was so transmitted on Febru-
ary 28, 1870,

It appears from the joint resolution adopted by the
Legislature of West Virginia after the receipt of Gov-
ernor Stevenson’s communication that the Virginia
commissionars were then present in the city of Wheel-
g for the purpose of adjusting the public debt. The
West Virginia Legislature appointed a committee to
confer with the Virginia commissioners and report to
the legislature, but as far as the journals of the House
and Senate of West Virginia of the session of 1870 show
no report was made by this committee (W. Va. Comp.,
vol. I, pp. 446-447).

The defendant’s answer states that afterwards, on
March 3, 1870, the Governor of West Virginia was au-
thorized by the legislature to appoint three resident citi-
zens of the State to treat with the authorities of Virginia




88 VirgiNta v. WesT VIRGINIA

upon the subject of the proper adjustment of the public
debt of that State, but as there was an omission to make
an appropriation to pay the expenses of West Virginia’s
commissioners, and the resolution authorizing their ap-
pointment was passed on the last day of the session of
the legislature, the Governor of West Virginia stated in
his message of 1871 that no appointment had been made
owing to the lack of funds to pay the expenses of such
commission. (Record, pp. 151, 152).

On February 17, 1871, Governor Walker, of Vir-
ginia, sent another written communication to Governor
Stevenson, of West Virginia, offering to adjust West
Virginia’s proportion of the public debt of Virginia by
arbitration in accordance with a joint resolution of the
General Assembly of Virginia approved on February 11,
1871, (W. Va. Comp., vol. I, pp. 449-451), but West Vir-
oinia declined this offer (W. Va. Comp., pp. 452-454).

In February, 1895, Governor O’Farrell, of Virginia,
communicated to Governor MecCorkle, of West 'Vir-
ginia, a copy of the resolution adopted by Virginia March
6, 1894, appointing commissioners for the purpose of
negotiating with West Virginia for the payment of the
proportion of the Virginia public debt to be borne by
West Virginia, but no response was ever made by West
Virginia, although her legislature declined to negotiate
with Virginia (W. Va. Comp., pp. 76 and 494).

On February 1, 1905, Mr. Randolph Harrison, on
hehalf of the Virginia Debt Commission, addressed the
joint committees on finance of the West Virginia Legis-
lature in relation to West Virginia’s contributive share
of the debt of Virginia (W. Va. Comp., pp. 68-82), and
as West Virginia was still unwilling to treat with Vir-
ginia this suit was begun. The last attempt of Virginia
to treat with West Virginia is set forth in the motion

\
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papers on the motion of October 9, 1911, herein to pro-
ceed with the determination of the suit.

The only effort made by West Virginia at any time
to settle this debt was made through a committee con-
sisting of Messrs. John J. Jackson, J. M. Bennett, and
A. W. Campbell, appointed by Governor J. J. Jacob, of
West Virginia, under resolutions adopted by the West
Virginia Legislature on February 15 and February 24,
1871. These gentlemen sent a letter to Governor Walker
of Virginia notifying him of their appointment and in-
quiring what channel of communication with Virginia
was open to them. Governor Walker replied that the
joint resolution of Virginia providing for arbitration
had superseded the joint resolution of February 18, 1870,
authorizing the Governor to appoint commissioners, and
for that reason that he could mnot appeint commission-
ers to confer with West Virginia.

He said that the tender of arbitration had not been
withdrawn and was still open (W. Va. Comp., pp. 497~
459). These commissioners of West Virginia then pro-
ceeded to determine for themselves the balance due Vir-
ginia from West Virginia, and found the amount to be
$953,360.23 (W. Va. Comp., p. 472) ; but this determina-
tion was not satisfactory to the State of West Virginia,
and the Senate Finance Committee of the West Virginia
Legislature, on December 22, 1873, made a report to the
effect that the State of West Virginia was not liable for
any part of the debt of the undivided Commonwealth of
Virginia, but that the State of Virginia was indebted to
the State of West Virginia in the sum of
$525,000.00 (W. Va. Comp., pp- 490-493). Ever
since that time West Virginia has taken the
position that she does not owe any portion of the
debt of the undivided Commonwealth of Virginia and
that she would not enter into any negotiations looking to
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the settlement of the Virginia debt question. West Vir-
ginia’s Legislature has repeatedly adopted resolutions
denying that West Virginia owed any part of the so-
called Virginia debt, and that her legislature was op-
posed to any negotiations whatsoever on that subject.
(W. Va. Comp., pp. 494-496).

The last visit of the representatives of Virginia to
West Virginia with reference to the settlement of the
debt took place on May 2, 1911, and subsequent to the
time of the filing of the defendant’s answer, but the
other efforts of Virginia to settle this debt and the re-
fusals of West Virginia to do anything with reference
to a settlement are virtually admitted in the defendant’s
answer in paragraph XI thereof.

It appears from the foregoing that Virginia on five
separate occasions, in the years 1867, 1870, 1871, 1895,
and 1905, tried to amicably settle this controversy, and,
these repeated efforts having failed, that Virginia
brought this suit in February, 1906, and in accordance
with the decision herein, dated March 6, 1911, that she
again endeavored to meet West Virginia, and it also ap-
pears that the only time West Virginia was willing in
any way to discuss with Virginia the settlement of the
debt was in 1871, when West Virginia appointed com-
missioners to treat directly with Virginia at a time when
the General Assembly of Virginia had adopted a resolu-
tion providing for the settlement of the controversy by
arbitration. It also appears that the findings of this
committee fixing West Virginia’s share in even the
“small sum of ahout $1,000,000 were repudiated by the
West Virginia Legislature of 1873, and that from that
time down to the present West Virginia has continually
refused to treat with Virginia in any way for the settle-
ment of this controversy. West Virginia is willing to
talk now, on condition that her liability is put at practi-
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cally nothing, and that the decision in the case be ignored;
but that is all she is willing to do.

West Virginia’s excuse for failure to meet Virginia
in 1867 was the pendency of the suit in this court in
regard to the counties of Berkeley and Jefferson. The
Governor of West Virginia was authorized to appoint
commissioners to meet Virginia’s commissioners in
1870, but he made no appointment because the legisla-
ture had failed to appropriate money to pay the ex-
penses of such commission. Virginia’s tender of arbi-
tration in 1871 was declined, so West Virginia said, be-
cause West Virginia soon afterward appointed commis-
sioners to treat with Virginia directly. West Virginia
made no response to Virginia’s offer in 1895, but her
legislature declined to negotiate with Virginia and pass-
ed the following resolution : :

‘“‘House Joint Resolution No. 10, Concerning
the Virginia Debt.
‘“(Adopted February T7th, 1895.)

“Resolved by the Legislature of West Vir-
ginia, That this legislature hereby declines to en-
ter into any negotiations with the debt commis-
gioners, or commigsion appointed under a joint
resolution, adopted by the General Assembly of
Virginia, in the month of March, 1894, looking to
the settlement of the Virginia debt question, on
the basis set forth in said joint resolution.”’

‘West Virginia’s answer to Virginia’s offer in 1905
was the following resolution:

“(H. J. R. No. 7.)
¢ Joint Resolution No. 3.
““(Adopted January 20, 1905.)
““Relating to the Virginia Debt.

““Resolved by the Legislature of West Vir-
ginia, That it is the sense of this legislature that
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the State of West Virginia does not owe any part
of the so-called Virginia debt, and that this legis-
lature is opposed to any negotiations whatsoever
on that subjeet.”’

Counsel for West Virginia have attempted to justify
West Virginia’s refusal to meet Virginia in 1895 and
again in 1905 because the resolution of the Virginia Leg-
islature creating the Virginia Commission provided that
the commission should not enter into any negotiations
thereunder except upon the basis that Virginia ig bound
only for two-thirds of the debt of the original State,
which she has already provided for as her equitable pro-
portion thereof. An argument was based upon this pro-
vision that any negotiations conducted by the Virginia
(lommission must necessarily assume West Virginia’s
proportion to be one-third and that of course she was
unwilling to negotiate on this basis.

The provision in the act referred to above was an
arrangement between Virginia and her creditors. In
1871 Virginia assumed two-thirds of the debt and at
once compounded and capitalized all the past-due inter-
est on this portion. The load was more than she could
bear and finally, in 1892, she made a final and satisfac-
tory settlement with her creditors. Of course Virginia
did not propose to reopen this question. She had, up to
1906, paid out various sums amounting to upwards of
$70,000,000 in payment of her proportion of the debt.
It was perfectly right that she should stipulate with hier
creditors that the amount of her liability was already
fixed and determined, as in faet it was. There is not the
slightest excuse for assuming that the act of 1894, creat-
ing the Virginia Commission, or the act of 1900, author-
izing this suit, in the slightest degree attempted to fix
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West Virginia’s liability in advance as one-third or to
predetermine it to any extent. West Virginia’s amount
was left open to be determined by negotiation between
the parties, and the excuses of counsel, are empty and
without meaning. This is especially true when read in
the light of the resolution of West Virginia’s Legisla-
true of 1895 and also 1905.

(Chairman Mason, in his remarks before the joint con-
ference at Washington, which we have quoted above and
shall repeat here, said:

““But for fifty years, we have been asking,
clamoring, and demanding, trying in every way
we knew how to get at the question of what is
our equitable proportion of that debt.”” (p. 26)-

We do not agree with Chairman Mason. We have
stated the facts. We think they show that West Vir-
ginia for fifty years has been trying in every way she
knew how to avoid the question of what is her pro-
portion of the debt.

Poixt F1Ive.

West Virginia is Liable for Interest.

The court has held this is a suit on a contract.

Tt iz in fact a suit for the specific performance of a
contract made for the benefit of a third party. The con-
tract is set forth in section 8, Article VIII, of the West
Virginia Constitution, upon which West Virginia was
admitted into the Union. It is as follows:

< An equitable proportion of the public
debt of the Commonwealth of Virginia prior to
the first day of January, 1861, shall be assumed
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by this State; and the legislature shall ascertain
the same as soon as may be practicable, and pro-
vide for the liquidation thereof, by a sinking fund

sufficient to pay the aceruing interest and redeem
o 12

the prinecipal within thirty-four years.
West Virginia is liable for interest by the express
terms of this paragraph. Of course, as it is West Vir-
ginia that is speaking, the clause will be construed most
strictly against that State. What was the publie debt of
the Commonwealth of Virginia prior to the first day of
January, 1861? The court has already determined that
it consisted almost wholly of interest-bearing bonds and
the balance of the debt was accerued interest on those
same bonds. If the acerued interest prior to the first
day of January, 1861, was a portion of the publie debt,
how is it possible to say that the aceruing interest was
not? We are willing to accept for the purpose of this
argument, as a settled rule of law, that a State is not
bound to pay interest unless she promises to do so.
The court has made it very plain that this promise
of West Virginia, contained in her constitution, is only
the expressed recognition of a deep seated equity for
which she wag already liable and by which she was al-
ready bound. The court, in its decision of March 6, 1911,
said as follows:

““The liability of West Virginia is a deep-
seated equity, not discharged by changes in the
form of the debt, nor split up by the unilateral
attempt of Virginia to apportion specific parts to
the two States.”’

If there had been no promise in and no contract
made by West Virginia’s Constitution, West Virginia
would have been just as liable for her equitable pro-
portion of the debt as she is, having made that expressed
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promise. It will not bear the light of reason to say that,
as to Virginia’s share, after the dismemberment of the
old State, the bondholding creditors of the old State
would be entitled to receive interest upon the bonds ac-
cording to their tenor; but upon West Virginia’s pro-
portion thereof, the same creditors holding the same
bonds would not be entitled to receive their interest. The
equitable obligation falling upon each State to pay its
share of the undivided debt is contractual and not
tortious. West Virginia is just as liable for her share
of these bonds according to the temor of the bonds as
Virginia is liable for her proportion. The fact that West
Virginia acknowledged her liability in her constitution,
and promised to Virginia to discharge that liability,
while it adds another form to West Virginia’s obligation
does not change the substance of that obligation. It cer-
tainly does not change the substance of that obligation
to diminish it. Suppose West Virginia, for a sufficient
consideration, had assumed the whole debt, would she
be heard to say that, while she was liable for the prinei-
pal of the bonds, the interest upon them, according to
their tenor, was not for her to pay. She proposed, in
section 8, Article VIII, which we have discussed, to pro-
vide a sinking fund sufficient to pay the aceruing inter-
est and redeem the principal within thirty-four years.
- This shows that both West Virginia and Virginia had
in mind, and that Congress had in mind, her liability
for the interest as well as for the principal of her share.
Suppose when the admission of West Virginia as a State
was before Congress, and this clause of her constitution
was under consideration, the clause read, ‘“We propose
to be liable for the principal of our proportion of the
bonds, but we won’t pay any interest accruing on our
share of the debt until our legislature has ascertained
what our proportion of the debt is,”” West Virginia
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would not have been admitted as a State. West Virginia
is liable for her share exactly as Virginia is liable on her
share of the bonds according to their tenor. This clause
of her constitution will not bear any other construction.
The debt is an interest-bearing debt and West Virginia
is liable for it, including all its incidents, as it existed
prior to January 1, 1861. West Virginia concedes that
she is liable for the acerued interest. There is no term
which determines the liability for interest which had ac-
crued, different or additional to the terms which fix the
interest to acerue after January 1, 1861. Suppose I give
my promissory note to X for $1,000, payable in one
year, with interest at 6 per cent; in six months from now
Y comes along and assumes my obligation. Does not Y
by that act contract to pay the accruing interest just as
much as he contracts to pay the interest which has ac-
crued? TIn this respect West Virginia is no different
from any individual. What we are seeking to determine
is the nature of West Virginia’s promise. Whatever
way we look at it we are forced to the conclusion that her
promise is to assume the obligation as it existed. This
was an obligation for interest as well as for prinecipal.
The question of whether a State is liable for interest
except where she expressly promises to pay it does not
arise because West Virginia promised. We concede that
a State is not chargeable with interest for failure to
meet an obligation when due where interest would be
imposed as damages against her for her failure to per-
form her promise. Only ex contractu obligations of a
State are enforced in this court.

United States vs. North Carolina, 136 U. S., 211.

South Dakota vs. North Carolina, 192 U. S., 286.

Tn this case our right to interest is based upon West
Virginia’s promise to pay it.

sanis oo St A
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In the brief filed on behalf of Virginia upon the
argument on the merits after the master’s report, West
Virginia’s liability for interest was very fully discussed
(Va.’s Brief, pp. 94-97), and it was there shown to be
the law of Virginia that interest is incident to the obliga-
tion and, even though not expressed in the contract, is an
inherent part of it.

““Under the law of Virginia as repeatedly
adjudicated by her highest court, the interest is
incident to the obligation, and whenever a debt is
due, the debtor is bound to pay interest unless
relieved from this obligation by agreement. This
ig, and has been the law of the Commonwealth for
more than one hundred years.

“In Jones ws. Williams, 2 Call, 106, decided
in 1799, Edmund Pendleton, who was one of the
great judges of our country, delivering the opin-
ion of the court, said

“Interest is allowed because it is natural
justice that he who has the use of another’s
money should pay interest for it.”’

““(ited with approval in Baker vs. Morris,
10 Leigh, 284; MeVeigh vs. Howard, 87 V a, ‘599,
and c%tuart vs. Hurt, 88 Va., 343.

“In Hatcher vs. Lewis, 4 Randolph, 152, 147,
the court laid down the rules in the following ex-
pressive language:

“The interest follows the principal as the
shadow does the substance.”’

“In Chapman w»s. Shepherd, the court said:

“In contracts for the payment of money, in-
terest is not given as damages at the diseretion of
the court, or jury, but as an incident to the debt,
which the court has no diseretion to refuse.”’

Chapman vs. Shepherd, 24 Gratt., 377, 384.

Roberts vs. Cocke, 28 Gratt., 207. <

Tidball ws. Shenandoah National Bank,
100 Va., 741,
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“Interest is favored both by the legislative
and judicial bodies of the State.”’
Tazewell vs. Saunders, 13 Gratt., 354, 370.

“In McVeigh vs. Howard, 87 Va., 599, the
Supreme Court of Appeals of Virginia said:

‘Tt is the settled rule that when no day is
named in the bond or note given for the pay-
ment of a precedent debt, it is due and payable
on the day of its date, and bears interest from
that date, though no interest be reserved. Such
an instrument like a bond or note payable in
Virginia, on demand, is payable presently, and
bears interest from date. This doctrine is
founded in good conscience and correct
morale kg tEas Bt

““(iting Jones vs. Williams and Hatcher vs.
Lewis, quoted above.

“Suech is the law of Virginia as to interest.
“The law of West Virginia in regard thereto
is the same,

“In Shipman vs. Bailey, 20 W. Va., 140, 146,
Judge Snyder, announcing the unanimous opinion
of the Supreme Court of Appeals of that State,
after citing a number of authorities upon the
question, stated the rule as follows:

“¢Other authorities of the same character
micht be cited, but, we think, we have given
sufficient to establish the rule which seems to
be, that in contracts for the payment of money
interest on the principal sum is a legal incident
of the debt and a part of the contract, and
wherever there is a contract for the payment
of a specified legal rate of interest, whether
cuch rate is fixed by the contract itself or by
the law of the place where the confract is made,
the obligation of the contract extends to the
payment of such interest as fully as it does to
the principal sum, and courts have no more
power to change the rate of interest thus fixed,

i
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than they have to dispense with the enforce-
ment of the contract either in whole or in part.”’

““That decision reaffirms another proposi-
tion, applicable to this case, already a part of the
jurisprudence of West Virginia, by the adjudi-
cations of the Supreme C‘ourt of Vlrfmna render-
ed before the birth of the new State, namely, that
the lex loci contractus controls in the matter of
the interest chargeable against a debtor.

‘“‘In Pickens vs. MeCoy, 24 West Va., 344-352,
the court atfirms Shipman vs. Bailey, and adopts
the langnage just quoted from that decision.

*‘Independently of these West Virginia de-
cisiong, such parts of the common law and of the
laws of the State of Virginia as were in force on
the 20th of June, 1863, when the first Constitution
of West Virginia went into operation, and as are
not repugnant to said Constitution, were con-
tinued and declared to be the law of West Vir-
ginia. Section 8 of article XI of the first West
Virginia Constitution. And see present West
Virginia Constitution.

““The effect of this provision was to adopt
for the new State the body of the common and
statute laws of the Commonwealth, so far as the
same were in force within the boundaries of the
new State on the 20th of June, 1863.

“As a part of this body of laws, the law of
Virginia as to interest became, and has contin-
ued to be, a part of the laws of West Virginia.

““Such, then, was the law of Virginia before,
at the time of and since the formation of West
Virginia, as to the legal and equitable liability
of a debtor or contractor to pay interest. Such
has been the law of West Virginia since the hour
of her birth. And such was, and is, the law of
the contract evidence by the public acts of Vir-
ginia and West Virginia set forth in complain-
ant’s hill.
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““This is the rule in Virginia as to debts due
by the Commonwealth.

““The question was presented in the celebrated
case of Higginbotham’s Kxecutrix vs. Common-
wealth, 25 Gratt., 627.

“That was a suit against the Commonwealth
to recover the amount due Higginbotham’s Exee-
ntrix on certain past due dividends on stocks
which had been guaranteed and assumed by Vir-
ginia by the acts cited in the opinion of the
court—26 Gratt,, 630, 631.

“There was no express contract by the State
to pay interest upon said dividends. The peti-
tioner’s claim was for the amount of the divi-
dends ‘with its acerning interest.’

“The unanimous decision of the Supreme
Court of Virginia was that ‘judgment should be
entered for the petitioner for the amount of her
demand with interest’ (Idem, p. 641).

(Va.’s Brief, pp. 94-97.)

North Carolina was not held liable for interest
which she did not expressly promise to pay. In that
State interest, unless expressly promised, is not an in-
herent term of the contraet, but is imposed as damages
for failure to keep the promise. If by the law of North
Carolina the State was charged with interest, whether
she expressly promised it or not, the decisions in the
above cases would have heen otherwise. Under the
cases quoted above from the brief of Virginia, West Vir-
ginia is liable for interest upon her share of the debt
down to the present time even if she had not expressly
promised to pay it. If West Virginia had made no ex-
press promize about her debt we feel that under the law
as laid down in the foregoing cases taken from Vir-
ginia’s brief West Virginia would be liable for interesf
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from January 1, 1861, up to the present time. Buf we
do not ask so much.

It seems to us that West Virginia’s liability for in-
terest rests upon her promise in her Constitution; ree-
ognizing the deep-seated equity imposed by her action of
separation; to pay her proportion of the debt, principal
and interest, to the date of maturity of the various bonds
according to their tenor. We shall now proceed to show
the amount of that liahility.

Pomnt Six.

The amount of interest which West Virginia legally
owes 1s $14,055,962.56.

This interest is computed upon West Virginia’s
share of the bonds outstanding January 1, 1861, accord-
ing to their tenor. All the facts and figures upon which
the computation is made are found in paragraph 1 of
the report of the special master, and these facts and
fignres are acquiesced in by West Virginia.

We have shown in the previous point that under the
law of Virginia, and West Virginia as well,

‘““‘Interest follows the principal as the shadow
does the substance.”’

Interest, where not expressly promised, is not im-
posed in Virginia and West Virginia as damages award-
ed by the court against the party who fails to fulfill his
promise, hbut is an inherent term of every contract.

- livery one in Virginia who makes a promise to pay a
sum certain or which can be determined after an ac-
counting or otherwise, also promises, by the inherent
- terms of the contract, to pay interest up to final pay-
ment of the obligation from the time it is created, irre-
Spective of when or how the amount of obligation is
definitely determined. We have shown that this same
‘tule prevails against the Commonwealth of Virginia
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iself. Imasmuch as this is a Virginia contract it is to be
construed by the laws of Virginia. These faets dis-
tinguish the present case from—

United States vs. North Carolina, 136 U. S., 211.
South Dakota »s. North Carolina, 192 U. S., 286,

cited above. North Carolina was not subjected to the
payment of interest after the maturity of her promise in
either of these cases because, in North Carolina, inter-
est against an individual is imposed as damages and not
as an inherent part of the obligation. Damages are
never awarded against a State, and so North Carolina
was relieved from interest after maturity upon her obli-
gations. In United States vs. North Carolina (supra)
the court indicated that the case would be otherwise if
the law in North Carolina were as it is in some of the
other States and as it is here shown to be in Virginia
and West Virginia. If interest, even though not ex-
pressly mentioned, is an inherent term of the contract,
West Virginia is liable for interest as she is for every
other term in the contract.

This application of the law, however, imposes a
heavy burden on West Virginia. Interest for fifty years
amounts to 300 per cent, and West Virginia’s total lia-
bility on this basis would be nearly $30,000,000. The
court, in its opinion, has pointed out that it would be a
severe result to capitalize charges against West Vir-
ginia for half a century. That is true. States as well
as individuals have made and will eontinue to make mis-
takes,andforthese mistakes they must pay. The men who
made this country of ours built a constitution which has
survived and will eontinue to live in spite of what from
time to time looks like sure destruction at the hands of
the then current public opinion which must periodically
burst forth in the evolution and progress of our coun-
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try. The Constitution makers provided for the settle-
ment of disputes between States by ‘‘involuntary arbi-
tration.”” This phrase does not belong to us. It was
used by Hon. John W, Mason, chairman of the present
West Virginia Debt Commission, in a letter dated May
29, 1908, to Governor Dawson, of West Virginia (W.
Va. Comp., vol. IT, p. 383). It is very hard upon West
Virginia today that her people must keep the promise
which they made over fifty years ago in order to secure
their political birth into a State of this Union. The hard-
ship upon them of paying their honest debt, however,
is probably immeasurably small compared to the hard-
ship that would have fallen upon the people of West Vir-
ginia if our constitution had not provided for this
method of *‘involuntary arbitration.”

We have already pointed out in this brief that noth-
ing that Virginia or West Virginia has done or failed to
do entitles West Virginia to be relieved from the legal
consequences of her failure to perform this solemn prom-
ise which was a necessary condition precedent to her
creation as a State. Certainly no act or omission of the
bondholders should relieve her. They have asked West
Virginia to pay, and her answer to them was ‘“No,”” just
as her answer to Virginia was ‘‘No.”’

We do not ask for a Shylock application of the law.
Undoubtedly many people in West Virginia honestly be-
lieve that West Virginia is not a defaulting debtor State.
No one can read the remarks of the special master in
this case at the beginning of paragraph 3 of hig report
without seeing that the Wheeling ordinance is not predi-
cated nupon the amount of the debt, and that the just pro-
portion which it purported to determine would be the
same irrespective of the size of the debt. ‘‘Just propor-
tion and equitable proportion,”’ from the time of the
creation of West Virginia and for thirty years prior,



104 VirgINia v. WEST VIRGINIA

originally meant ‘‘cannot be muech.”” Since 1873, in
West Virginia, ‘‘just proportion’” and ‘‘equitable pro-
portion’’ have meant no liability whatever. The report
of the Senate Finance Committee of that year crystal-
ized West Virginia repudiation. This has been repeated
so often in West Virginia that many of her people have
come to believe it is true.

Therefore, and because of the admonition of this
court, and notwithstanding the rule of construection that
section 8 of article ‘VIIL of West Virginia’s Constitu-
tion should be construed most strictly against West Vir-
ginia and in favor of Virginia and her bondholding
creditors for whose benefit the contract was made, we do
not ask this court to impose the utmost liability for in-
terest on West Virginia, but merely that West Virginia
pay interest upon her proportion of the bonds according
to their tenor.

All of the bonds are listed in paragraph 1 of the
master’s report, which follows paragraph 1 of the de-
cree and reports:

“The amount of the publie debt of the Com-
monwealth of Virginia on the first day of January,
1861, stating specifically how and in what form the
same was evidenced, by what authority of law and
for what purposes the same was created, and the
dates and nature of the honds or other evidence of
said indebtednoss.”’

These facts and figures found by the master are ac-
quiesced in by West Virginia. An examination of
the table in paragraph 1 shows that many of these bonds
are redeemable at the pleasure of the General Assembly
and draw interest until redeemed.

The 6 per cent registered honds redeemable at the
pleasure of the General Assembly, outstanding in the
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hands of the publie, after deducting all bonds held by the
Boar of Public Works, the literary rund and the sink-
ing fund amount to $8,957,271.03 and West Virginia’s
preportion thereof is $1,898,941.46.

The 5 per cent bonds redeemabie at the pleasure of
the General Assembly outstanding in the hands of the
publie, after deducting all honds held by the Board of
Public Works, the literary fund and the sinking fund of
Virginia amount to $262,000.00 and West Virginia’s pro-
portion thereof amounts to $55,544.00.

The James River stock annuity shown in the Mas-
ter’s report to amount to $95,500.00, in the hands of the
public, after deduecting all bonds held by the Board of
Public Works, and the literary fund and the sinking fund
of Virginia, was not evidenced by any form of certificate
of debt, prior to January 1, 1861, but that figure is the
principal amount required to produce annually at 6 per
cent the sum guaranteed forever to the stockholders of
the James River Company, and this treatment of the an-
nuity was approved by West Virginia’s accountant in
joint Exhibit A1 and acquiesced in by West Virginia.
West Virginia’s proportion of this annuity is $20,246.00.

We have annexed to our brief as Schedule 4 thereof
the computation of interest upon West Virginia’s share
~ of the bonds. TFor this purpose the bonds are collected
_531 eight groups. The 6 per cent and 5 per cent registered
bonds, redeemable at the pleasure of the General Assem-
'.-'bly, and the James River stock annuity eomprise groups
1, 2, and 3, respectively. West Virginia’s share of the
bonds in these three groups amounts to $1,974,731.46, be-
ing much less than one-third of the total principal for
which she is liable. The court has pointed out in its
nion that no portion of the debt is extinguished, and
re is no reason why on this proportion of West Vir-

gima’s share she should not payv interest to date. On
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any basis of computation she is legally bound to do so.
This i3 off-set by the fact that in the case of the remain-
wer ol her share she does not pay interest at all on some
of the bonds and on the others pays interest to periods
which end from 1886 to 1894. Where the Virginia bonds
were not redeemable at the pleasure of the General As-
sembly ; but had a definite maturity date; the Master put
in his report as the date of the bonds the date of the act
under which they were authorized. This, of course,
greatly benefitted West Virginia because it moved back-
wards the maturity date of the bonds by a period of time
equal to the time between the passage of the act author-
izing the issue and the date when the respective bonds
under that issue were sold. Virginia did not object to
this, for while it considerably reduced the amount of in-
terest due by the method here adopted it tended to sim-
plify the case and reduce the number of items to be con-
sidered by the Master and the court.

The bonds in group 4 were created under an act of
March 16, 1838, and were redeemable in twenty vears, so
no interest is charged upon West Virginia’s share of this
group.

The bonds in group 5 are 6 per cent registered bonds
redeemable in 34 years. They were ereated under acts
passed March 23, 1860 ; March 17, 1856 ; March 18, 1858,
and March 29, 1851. The bonds issued under the act of
March 23, 1860, would mature 34 years thereafter, to-wit,
March 23, 1894, and we have figured no interest on West
Virginia’s share of these bonds subsequent to that date;
the bonds issued under the act of March 17, 1856, would
mature 34 vears thereafter, to-wit, Mareh 17, 1890, and
we have figured no interest on West Virginia’s share of
these bonds subsequent to that date; the bonds issued
under the act of March 18, 1858, would mature 34 years
thereafter, to-wit, March 18, 1892, and we have figured
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10 interest upon West Virginia’s share of these bonds
subsequent to that date. The bonds issued under the act
of March 29, 1851, would mature 34 years thereafter, to-
wit, March 29, 1885, and we have figured no interest upon
West Virginia’s share of these bonds subsequent to that
date.

Of course, in the bonds comprising this and every
other group, no interest is computed prior to January 1,
1861, because the unpaid interest up to that time is found
by the Master and accepted by West V. irginia as a part
of the debt existing upon that date.

The bonds in group 6 are 6 per cent coupon honds
redeemable in 35 years, issued under the act of Mareh
99, 1851, and interest upon West Virginia’s share of
these bhonds is figured to March 29, 1886, being 35 yvears
after March 29, 1851, the date of the act under which they
were authorized.

The bonds in group 7 are 6 per cent registered honds
redeemable in 35 years. These bonds were issued in ex-
change for coupon bonds under act of March 18, 1856, but
as these coupon bonds, for which the registered bonds
were exchanged, were issued under the act of March 29,
1851, as shown in group 6 we figure the maturity as 35
vears after this prior date of Mareh 29, 1851, heing
March 29, 1886.

The bonds in group 8 are 5 per cent Sterling coupon
bonds redeemable in 35 years, issued under the act of
Mareh 29, 1851, and interest upon West Virginia’s share
of these bonds is figured to March 29, 1886, being 35 years
after March 29, 1851, the date of the act authorizing the
issue. Adding together the interest chargeable against
West Virginia on the bonds in each of these 8 groups here
listed the whole interest is found to be $14,055,962.56.
This sum is only about two thirds of the interest for
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which she would be liable upon a striet enforcement of
the tull measure of her liability.

Adding to West Virginia’s share of the interest as
here computed her share of the principal, the total
amount of West Virginia’s liability is $21,238,470.02.

We shall proceed to show that this amount is less
than West Virginia would pay if interest was allowed for
34 years as her legislature was instructed to provide in
article VIII of her constitution; it is much less pro rata
than Virginia has actually paid upon her share of the
debt, and it is about the same as West Virginia would
pay if she were to take advantage of the various funding
acts which Virginia passed with reference to her share
of the debt.

Point Sevex.

If West Virginia Should Pay Principal and Interest
upon Her Proportion of the Debt in the Same Pro
Rata Amount which Virginwia Has Paid upon Her
Proportion, or if West Virginia Should Scale Both
Principal and Interest wn the Same Way that . the
Various Funding Acts of Virginia Provided, or if
West Virginia Should Pay Interest for 34 Years as
Provided in Her Constitution the Amount Would be
More than the Amount We Ask For.

The figures to substantiate these deductions are an-
nexed as Schedule No. 5 of this brief.

Iixhibit No. 7 of the plaintiff’s bill shows that the
amount paid off by Virginia between January 1, 1861,
and February 1, 1906, or assumed or carried by her on
account of the old debt of the undivided State amounts
to $71,861,253.31.  This schedule shows that Virginia’s
then existing interest-bearing debt on this account
amounts to $25,537,820.00. Adding to the sum shown in
Exhibit No. 7 interest at 3 per cent for seven and a half
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vears upon $25,537,820 makes about $6,300,000, more
to be added to the $71,861,253.31 stated as then paid out
by Virginia.

If West Virginia does as well by the old bond-hold-
ing creditors upon her share as Virginia has done with
her share, West Virginia will pay over $24,000,000, in-
stead of $21,238,470.02, which we ask as her share.

If West Virginia paid interest for 34 years as her
constitution bade her legislature to provide, West Vir-
ginia would pay $21,681,432.96 instead of $21,238,470.02
which we ask as her share.

If West Virginia settled her proportion of the debt
on the basis of the 1871 and 1891 Funding Aects of Vir
ginia, she would pay $27,009,087.32; if West Virginia
settled her proportion of the debt on the basis of the 1871
1879, and 1891 Funding Aects of Virginia she would pay
$21,130,123.56 ; if West Virginia settled her proportion
of the debt on the basis of the 1891 Funding Act of Vir-
ginia alone she would pay $21,145,680.96. If West Vir-
ginia settled her proportion of the debt on the basis of
the 1871, 1882 Refunding Acts of Virginia she would pay
$19,721,628.75. If West Virginia settled her proportion
of the debt on the basis of the 1871, 1879, and 1882 Re-
funding Acts of Virginia she would pay $18,244,193.52.

These Refunding Acts of 1879 and 1882 of Virginia
have sometimes been referred to as a partial repudiation,
and still on the basis of these acts West Virginia would
pav as her share over eighteen million dollars if she
should have the benefit of both the acts of 1879 and 1882,
taken together, applied to all of her share of the debt.

Conclusion.,

We respectfully submit to the conrt that if the court
feels that West Virginia’s liability for prinecipal and in-
terest should be less than $21,238,470.02 which as we have
already shown as to the interest portion thereof is one-
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third less than the full limit of her liability and desires
to fix the total amount due from West Virginia at a sum
less than $21,238,470.02 it should be so fixed only upon
condition that West Virginia discharges that liability
within a fixed period. If West Virginia does not dis-
charge her liability within the period to be fixed by the
court, then she should be held liable for the full amount
of her obligation, principal and interest. Seven years of
litigation and half a century of waiting is burden enough
to impose upon any creditor, even a creditor of a sov-
ereign Ssate.

HorLmes CONRAD,

SANFORD ROBINSON,

Counsel for Bondholding Creditors.

[Endorsed:] In the Supreme Court of the United
States. October Term, 1913. Commonwealth of Virginia
vs. State of West Virginia. Brief for bondholding eredi-

tors.
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SCHEDULE I.

*West Virginia’s Appendix to West Virginia Compilation,
Vol. 1, Pages 444-472, Inclusive, and 490-196, Inclusive.

Legislature of 1867.

On the 25th day of January, 1867, Governor Arthur
L. Boreman sent to the legislature a communication, dated
on January 20, 1867, from Governor F. H. Pierpont, of
Virginia, together with a certain joint resolution adopt-
ed by the General Assembly of Virginia on the 28th day
of February, 1866, in reference to the re-union of the
States of Virginia and West Virginia and the adjust-
ment of the public debt, and appointing Mr. A. H. H. Stu-
art, Mr. William Martin and Mr. John Janny as commis-
sioners to proceed to the seat of government of West Vir-
ginia, and giving them authority to treat with the author-
ities of West Virginia on both subjects. On the 28th day
of February, 1867, the legislature of West Virginia
adopted the following joint resolution, to-wit:

Senate Joint Resolution No. 19, ““To provide Commis-
sioners to treat with the authorities of Virginia in re-
gard to the public debt of that State.”’

Whereas, the General Assembly of Virginia, on the
twenty-eighth day of February, 1866, adopted a series of
resolutiong deeply lamenting the dismemberment of the
“0ld State,”” and declaring a sincere desire to establish
and perpetuate the re-union of the States of Virginia and
West Virginia, and appealing to their brethren of West
Virginia, to concur with them in the adoption of suitable

#*West Virginia's Compilation, Vol. 1, was prepared by Attorney
QGeneral May of West Virginia. West Virginia’s Compilation, Vol. 2,
was prepared by Attorney General Conley of West Virginia. Both
volumes were filed in the suit by West Virginia and have been re-
peatedly referred to in the briefs of both sides.
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measures of co-operation in restoration of the ancient
(ommonwealth of Virginia, with all her people and up
to her former boundaries, and further providing for the
appointment of three Commissioners with authority to
treat on the subject of the restoration of the State of Vir-
ginia to its ancient jurisdiction and poundaries, and fur-
ther empowering said Commissioners to treat with the
authorities of the State of West Virginia upon the sub-
ject of a proper adjustment of the public debt of the
State of Virginia, due or incurred previous to the dis-
memberment of the State;

And whereas, Commissioners have been appoint-
od on the part of the State of Virginia pursuant to, and
for the purpose named in the resolutions aforesaid;

And whereas, the citizens of West Virginia deeply
regret the eivil strife (for which they are in no way re-
sponsible), in the midst of which they secured their State
organization, yet they regard their saparate State exist-
ence of the most vital importance to them, and have no
purpose or intention whatever, of reuniting with . the
State of Virginia;

And whereas, the citizens of this State are not only
willing but deeply anxious that a prompt and equitable
<ottlement should be made between the States of Virginia
and West Virginia, and they greatly regret that the State
of Virginia has interposed a diffienlty by the institution
of a suit against this State, to recover jurisdiction over
the counties of Berkeley and Jefferson, which they fear
will delay such settlement; Therefore,

Resolved by the Legislature of West Virginia:

1. That the people of this State are unalterably op-
posed to a reunion of this State with the State of Vir-
oinian, and will not entertain any proposition looking to
that end. 3

9 That so soon as the suit of Virginia against this
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‘State, now pending in the Supreme Court of the United
States, to recover jurisdiction over the counties of Berke-
ley and Jefferson has been finally disposed of, the Gover-
nor of this State appoint three Commissioners on the
part of this State to treat with the Commissioners ap-
pointed by the State of Virginia upon the adjustment of
the public debt of said State as provided in Section IX
of ““An ordinance to provide for the formation of a new
State,”’ adopted by a convention of the people of Virginia
on the 20th day of August, 1861, and in Section VIII, of
Article VIII of the Constitution of West Virginia, and
report their action to the Governor, to be by him com-
municated to the Legislature of this State for their ap-
proval or disapproval.

Legislature of 1870.

Governor William . Stevenson in his message on
the 18th of January, 1870, called attention to the resolu-
tion of February 28th, 1867.

On the 24th day of February, 1870, Gov. William E.
Stevenson transmitted to the Legislature of West Vir-
ginia, then in session at Wheeling, a communication from
Gilbert C. Walker, then Governor of the ‘Commonwealth
of Virginia, encloging an act entitled ‘““An Act for the
adjustment of the public debt with the State of West Vir-
oimia,”’ which had been passed by the General Assembly
of Virginia on the 18th day of February, 1870.

On the 28th day of February, 1870, the Governor of
West Virginia transmitted to the Legislature of West
Virginia a communication from Messrs. William J. Rob-
ertson, W. T. Sutherlin and P. H. Aylett, commissioners
appointed on the part of Virginia with reference to the
settlement of the public debt of Virginia.
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On the 1st day of Mareh, 1870, the Legislature adopt-
ed the following joint resolution:

Joint Resolution raising a Joint Committee to confer
with the Commissioners appointed by the State of
West Virginia, to adjust the Public Debt with the State
of West Virginia.

Whereas, The State of Virginia, by act approved
February the eighteenth, eighteen hundred and seventy,
provided for the appointment of three commissioners to
treat with the authorities of the state of West Virginia
upon the subject of a proper adjustment of the public
debt of the state of Virginia; and

Whereas, The governor by a communication dated
February twenty-fourth, eighteen hundred and seventy,
notified the legislature of the passage of the above re-
cited act; and

Whereas, The governor on the twenty-eighth of Feb-
ruary, eighteen hundred and seventy, notified the legis-
lature that said commissioners, on the part of Virginia,
had been appointed, and are now in the city of Wheeling
for the purpose of carrying said act, above recited, into
effect, therefore,

Rr)wlved by the Legislature of West Virginia, That
a joint committee of two upon the part of the Senate and
three upon the part of the House of Delegates, be ap-
pointed hy the presiding officers of their respective hod-
ies, to confer with said commissioners, and report to this
legislature the result of said conference.

2. All communications connected with said com-
mission are hereby referred to said committee.

On the part of the Senate, Henry G. Davis and
William I. Boreman were appointed.

On the part of the House, John J. Davis, Henry
Brannon and Franecis H. Pierpoint were appointed.




=

Brier For BonpHOLDING CREDITORS : 115

Joint Resolution adding two members to the joint special
committee to confer with the Virginia commissioners.

Resolved by the Legislature of West Virginia, That
Daniel Lamb, on the part of the house, and one member
onthepartof the senate, he added to the joint special com-
mittee, to confer with the commissioners of Virginia, in
relation to the Virginia state debt.

Adopted March 1, 1870.

The additional member on the part of the senate was
J. D. Ramsdell.

So far as the journals of the House and Senate of
the session of 1870 show, no report was made by this
committee.

On the 3rd of March, 1870, the following resolution
was adopted:

Joint Resolution relating to the adjustment of the public
debt with the commissioners appointed for the pur-
pose by the State of Virginia.

Resolved by the Legislature of West Virginia, That
the governor appoint three resident citizens of this state,
one from each congressional distriet, to treat with the
authorities of the state of Virginia on the subject of a
proper adjustment of the public debt of that state, due
or ineurred prior to the first day of January, eighteen
hundred and sixty-one, and a fair division of the prop-
erty belonging to that state on that day; and make report
thereof to this legislature for its approval or disapproval
at its next regular session, with the facts and documents
upon which their report is founded. Provided, that noth-
ing herein contained shall be construed as waiving or im-
pairing in any way the rights of this state to jurisdiction
over the counties of Berkeley and Jefferson.

2. The commissioners so to be appointed shall pro-
ceed without delay in the execution of their duties, and
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as compensation for their services, shall receive six dol-
lars per day for the time actually employed therein, and
the same mileage as that allowed to members of the legis-
lature.

Legislature of 1871.

(Gtovernor William E. Stevenson in his message to
the Legislature of 1871 discussed at length the Virginia
debt proposition and explained the reasons why no re-
port was made under the above resolution and submitted
the matter again to this Legislature.

On the 15th day of February, 1871, the Legislature
adopted the following joint resolution:

Joint Resolution authorizing the appointment of commis-
sioners to treat with the state of Virginia on the sub-
ject of the state debt.

Resolved by the Legislature of West Virginia:

1. That the governor, on or after the fifteenth day
of March, 1871, appoint three disinterested citizens of
this state to treat with the authorities of the state of Vir-
oinia on the subject of a proposed adjustment of the puh-
lic debt of that state prior to the first day of January,
1861, and make report thereof to the governor, to be
printed and communicated by him to the legislature, at
the commencement of its next session, for approval or
disapproval.

9. The commissioners so to be appointed are fur-
ther directed to ascertain and report the amount of said
debt then held by persons other than the state of Vir-
ginia, and what said debt was incurred for, and what
amount of this state debt was then held by the commis-
sioners of the sinking fund and by the board of the
library fund; that they ascertain and report the amount
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«of all investments then held by the state, their respective
amounts and character, and what portions thereof were
then productive, and the dividends therefrom, and wheth-
er any of such investments then so held by said state
have since been donated, changed, converted or disposed
of by the authorities of said state, and if so, the amount
and how disposed of ; that they ascertain and report the
revenue derived for the fiscal year ending on the thirtieth
of September, 1860, from all sources, by the state of Vir-
ginia, within the present territory of Virginia, and the
amount derived from all sources from the territory now
' composing the State of West Virginia; and that they
report any other relevant matter deemed proper by
them.

3. The commissioners so to be appointed shall pro-
ceed without delay in the execution of their duties, and
as a compensation for their services shall each receive
six dollars per day for the time they or any one or more
of them may be actually employed therein, and the same
mileage as that allowed to the members of the legislature,
and may employ such accountant or clerk, at a reasonable
compensation, as they may deem necessary; and the gov-
ernor shall have the power to remove any one or more of
the commissioners, and fill any vacancy that may occur
from removal, death or failure to act.

4. Nothing herein contained shall be construed as
waiving or impairing in any way the rights of this state
to jurisdiction over the counties of Berkeley and Jeffer-
son. :

5. That the foregoing resolutions be communicated
by the governor to the governor of Virginia.

Adopted, February 15, 1871.

On the 15th day of February, 1871, the Legislature
adopted the following joint resolution:
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State oF WEsT VIRGINIA,
Execurive DEPARTMENT,
CmarLestoN, February 17, 1871,
(Fentlemen of the Senate: :

I have the honor herewith to transmit a certified
copy of a Joint Resolution, adopted by the General As-
sembly of Virginia, and approved February 11, 1871,
tendering to West Virginia an arbitration for the ap-
portionment of the public debt, which 1 this day re-
ceived from His Excellency the Governor of Virginia.
The resolution is accompanied by a letter from His Ex-

cellency, addressed to the Governor and Legislature of

West Virginia, which I also respectfully communicate.
W. E. Stevexson, Governor.

COMMONWEALTH OF VIRGINIA,
Exrscurive CHAMBERS,
Ricamoxo, February 10, 1871.

To His Excelleney the Governor and General Assembly

of West Virginia:

In pursuance of the authority vested in the Governor
by a Joint Resolution passed by our General Agsembly,
and approved on the fourteenth day of February instant,
entitled ‘“Joint Resolution tendering to West Virginia an
arbitration for the apportionment of the public debt,”
an authenticated copy of which is hereto attached, I
Gilbert €. Walker, Governor of the Commonwealth of
Virginia, on behalf of said Commonwealth, do hereby
tender to the State of West Virginia ‘‘an arbitration of
all matters touching a full and fair apportionment be-
tween said States, of the said public debt, contracted by
the State of Virginia prior to January 1, 1861,”’ upon
the conditions in said Joint Resolution specified, viz:
Tach State to select two arbitrators, not residents there-
of, and the four thus selected to appoint an umpire, if
they shall deem it advisable, and the arbitrators and um-



BrIEF ForR BONDHOLDING CREDITORS 119

pire thus chosen, to proceed, as soon as practicable, to
adjust, award and deeide upon fair, just and equitable
principles what proportion of said public debt should be
paid by West Virginia, and what part thereof should be
paid by the State of Virginia; each State being repre-
sented by counsel if desired. The sole duty of the arbi-
trators and umpire will be to ascertain the amount of
the public debt which each State ought justly to assume
and pay.

It is earnestly hoped that the State of West Virginia
will promptly accept this fair and equitable mode of ad-
justment of the public debt, to the end that the question
involved may be speedily, satisfactorily and finally set-
tled.

L I have the honor to be, very respectfully, your
~ obedient servant,

G. C. WALKER,
Governor of the Commonwealth of Virginia.

Joint Resolution Tendering to West Virginia an arbitra- -
tion for the apportionment of the public debt.

- (Approved February 11th, 1871.)

Whereas, the constitution of both Virginia and West
Virginia impose upon the respective legislatures of said
States the duty to provide by law, for the adjusting be-
tween them the proportion of the public debt, contracted
prior to the first of January, 1861, proper to be borne by
each of said States; and

Whereas, it i3 essential to the financial interests of
Virginia that said settlement should be obtained as soon
as practicable, therefore

Be it Resolved by the General Assembly of Virginia:

That the Governor of this Commonwealth be, and he
is hereby, authorized to tender to the State of West Vir-
ginia an arbitration of all matters touching a full and
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fair apportionment between said States of the public
debt, and in the event of the acceptance of such offer of
arbitration by West Virginia, then the Governor, Lieu-
tenant Governor, President of the Court of Appeals,
Auditor of Public Accounts and the Secretary of the
Commonwealth shall appoint two arbitrators on the part
of this State, who shall not be citizens of this State, to
meet any two arbitrators selected by West Virginia, not
citizens of said State.

The arbitrators so appointed shall, if they deem it
advisable, appoint an umpire. Said arbitrators and um-
pire shall, as soon as practicable, proceed to adjust,
award and decide upon fair, just and equitable prinei-
ples what proportion of said public debt shall be paid
by West Virginia, and what part thereof shall be paid by
this State. Said apportionment, when ascertained and
made, to be reported by said arbitrators to the Legisia-
tures of said States, to enable them to carry out such
award or apportionment by appropriate legislation.

Kach State may be represented by counsel, and the
hoard hereby directed to appoint the arbitrators for Vir-
ginia shall be, and are hereby authorized to draw on the
Treasury of the State of Virginia, out of any money not
" otherwise appropriated, a sum sufficient to defray the
necessary expenses of this arbitration on the part of Vir-
ginia.

A copy.

(Signed) J. Brir Bicces,
Clerk of House of Delegates and
: Keeper of the Rolls of Virginia.
February 11, 1871.

On the same day the Legislature adopted the following
joint resolution:

“‘Senate Joint Resolution No. 19, ‘Raising a Joint Spe-

cial Committee to consider the communication from
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the Governor of Virginia, concerning the proposed
arbitration of the debt between Virginia and West
Virginia.’ 7’

‘““Resolved by the Legislature of West Virginia:

““That a Joint Special Committee of three on the
part of the House of Delegates, and two on the part of
the Senate, be appointed to consider and report on the
communication from the Governor of Virginia, concern-
ing the proposed arbitration of the public debt between
Virginia and West Virginia.”’

On the part of the Senate, Mr. Henry G. Davis and
Mr. George Koonce were appointed as members of sueh
committee, and on the part of the House, Mr. James M.
- Jackson, Mr. James H. Ferguson and Mr. George C.
Sturgiss were appointed as members of such committee.

On the 20th day of February, 1871, this special com-
mitte made the following report:

“To the Legislature of West Virginia:

“The Joint Special Committee, to whom was re
ferred the special message of the Governor of the State,
enclosing a Joint Resolution of the General Assembly of
Virginia and the communication of the Governor of said
State, tendering to West Virginia an arbitration for the
apportionment of the public debt of Virginia contracted
prior to the first of January, 1861, have had the same
under consideration and submit the following:

Report.

“The Legislature, by Joint Resolution No. 21,
passed February fifteenth instant, having conferred upon
the Governor authority, and instructed him to appoint
three disinterested ecitizens of this state to treat with
the authorities of the State of Virginia, on
the subject of a proper adjustment of the public debt
of that State, prior to the first day of January, 1861, and



122 VirgiNia v. WesT VIRGINIA

the authorities of the State of West Virginia having
ever evinced a gincere desire to adjust and settle at the
earliest practicable moment, the proportion of said debt
proper to be borne by each of said States, and the Com-
mittee believing that the citizens of the respective States
would of necessgity be more familiar with the circum-
stances attending the ereation of said debt and the many
intricate questions connected therewith, and upon the
proper comprehension of which must depend the equit-
able adjustment and apportionment of the same between
said States, recommend that said tender of arbitration
by arbitrators and umpire not citizens of either State, be
respectfully declined ; and that the said State of Virginia
be invited to appoint three disinterested citizens of that
Commonwealth as Commissioners, with authority to
treat with like Commissioners to be appointed under
gaid Joint Resolution No. 21, on behalf of this State, with
power to adjust, award and decide upon fair, just and
equitable principles, what proportion of said debt should
be paid by each of said States, subject to the ratification
and approval of the General Assembly of Virginia and
the Legislature of West Virginia; and to carry out the
objects herein stated; the Committee recommend the
adoption of the following:

“Senate Joint Resolution No. 21, ‘Providing for the set-
tlement of the debt between Virginia and West Vir-
ginia.” ”’

““Whereas, the Legislature of West Virginia in dis-
charge of the duty imposed by the Constitution of the
State, to ‘ascertain as soon as may be practicable’ the
equitable proportion of the public debt of the Common-
wealth of Virginia to be assumed and liquidated by this
State, has authorized and directed by Joint Resolution
passed on the fifteenth day of February, 1871, the ap- 1
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pointment by the Governor of ‘three disinterested citi-
zens of this State to treat with the authorities of the
State of Virginia on the subject of a proper adjustment
of the public debt of thatState, prior to the first day of
January, 1861;’ 77 and

““Whereas, the Governor of the Commonwealth of
Virginia, by authority conferred by a Joint Resolution
of the General Assembly of said Commonwealth, passed
February 11th, 1871, has tendered on behalf of said
Commonwealth to the State of West Virginia, ‘an arbi-
tration of all matters touching a full and fair apportion-
ment between said States, of the said public debt’ by
arbitrators, not citizens of either of said States, and not
subject to the ratification of the legislative departments
of said States; and

“Whereas, any adjustment of the said debt should
be subjeet to such ratification; and

“Whereas, citizen ecommissioners would of necessity
be more familiar with the circumstances attending the
ereation of said debt, and the many intricate questions
connected therewith, and upon the proper comprehension
of which must depend the equitable apportionment and
adjustment of the same between said States; therefore,

“Resolved by the Legislature of West Virginia:

‘1, That the tender of an arbitration made by the
Governor of the Commonwealth of Virginia to this State
for the adjustment of the public debt of said Common-
wealth, having been anticipated by the action of the
Legislature of this State, authorizing the appointment
of Commissioners to treat upon said subjeect, the said
tender is respectfully declined, and the Commonwealth
of Virginia is invited to appoint three disinterested citi-
zens as Commissioners with authority to treat with like
Commissioners heretofore authorized on the part of this
State. And said Commissioners on behalf of this State
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in addition to the powers heretofore conferred, are here-
by further empowered to proceed as soon as practicable,
to adjust, award, and determine, upon fair, just and
equitable principles, what proportion of said public debt
of Virginia should, in their opinion, be paid by West Vir-
ginia, and what part thereof should be paid by Vir-
ginia, subject, however, to the approval and ratification
of the Legislature of West Virginia and the General As-
sembly of Virginia.

‘2. The governor of this State is hereby directed
to communicate to the Governor of the Commonwealth of
Virginia, without delay, certified copies of this preamble
and Joint Resolution.

Respectfully submitted,
James M. Jackson,
James H. Fercuson,
Grorce C. STURGISS,
H. G. Davis,
Grorae KooNoCE,
Committee.

“February 20, 1871.”’

This report was signed by all the members of the
Committee and the resolution therein set out was on the
24th day of February, 1871, adopted by the Legislature.

Under the resolutions of February 15th and 24th
Governor J. J. Jacob appointed Mr. John J. Jackson,
Mr. J. M. Bennett and Mr. A. W. Campbell.

Report of the Virginia Debt Commissioners of 1871.

To His Excellency J. J. Jacob, Governor of West Vir-
ginia.
Str: Under the joint resolutions passed by the West
Virginia Legislature on the 15th and 24th days of Febru-
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ary last, the undersigned were appointed Commissioners
by you ‘‘to treat with the authorities of Virginia on the
subject of a proposed adjustment of the public debt of
that State prior to the first day of January, 1861,”” and
were directed by the legislature ‘‘to make report thersof
to the Governor,”” which we have the honor to do as fol-
lows: '

On the 9th day of August last the Commissioners
met in Parkershurg to confer together upon the subject
matter of their appointment and to organize a program
of procedure in respect thereof. They addressed a let-
ter to your Excellency notifying you of their meeting
and organization, and also the following letter to Gov-
ernor Walker, of Virginia:

Parrerssure, W. Va., dugust 9, 1871.
To His Excellency the Governor of Virginia.

Sie: The undersigned have the honor to inform you
that under the joint resolutions passed by the legislature
of West Virginia on the 15th and 24th days of February
last, they have been appointed Commissioners by the
Governor of West Virginia to treat with Virginia in re-
gard to the debt as it stood on the first day of January,
1861.

Also, that they met in this city today for the purpose
of entering upon the discharge of their duties, and to this
end have designated General John J. Jackson as their
chairman, through whom they propose to receive such
communications as yvour Excellency may be pleased to
submit.

Will your Excellency be pleased to indicate at your
earliest convenience what action, if any, has been or is
likely to be taken by Virginia in the matter of appointing
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Commissioners, or, in the event of no such appointments,
what channel of communication will be open to us.
We have the honor to be
Your Excellency’s most ob’t servants,
JorN J. Jacksonw.
J. M. BenngTT.
A. W. CampBELL.

After forwarding this letter, together with the one
to your Iixcellency, the Commissioners adjourned to
meet in Richmond, on a day to be agreed upon later in
the season, there to confer with the authorities of Vir-
ginia, and to make such examination of public documents
as might enable them to carry out the objects of their
appointment.

Meanwhile they received from the Governor of Vir-
ginia in answer to their letter of August 9th, a letter
dated September 7th, the same purporting to be a copy
of a letter addressed to your Excelleney, and which is as
follows: :

: Exrcurive CHAMBERS,
; Ricamonn, Sept. 7, 1871.
His Excellency J. J. Jacob, Governor of West Virginia.

Siz: I have the honor to acknowledge the receipt of
vour communication of the 17th ulto., notifying me of
the appointment of Messrs. Bennett, Jackson and Camp-
bell as Commissioners on behalf of the State of West
Virginia to treat with the authorities of this State upon
the subject of the State debt. T have also received a certi-
fied copy of the joint resolutions empowering you to
make these appointments. Absence from the capital has
prevented an earlier response to these several communi-
cations.

On the 18th of February, 1870, an act was passed by
the Legislature of this State, and approved by me,
authorizing the Governor to appoint three Commission-
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ers on behalf of this State to treat with the authorities
of West Virginia upon the subject of a proper adjust-
ment of the public debt of the State of Virginia, due or
incurred previous to the dismemberment of the State,
and a fair division of the public property.

Commissioners were promptly appointed under this
act, and notice of their appointment, together with an
authentieated copy of the act, were at once forwarded to
the Governor of West Virginia. Nu response whatever
to my communication was made by the Governor of West
Virginia, but I learned through other sources that the
matter was promptly submitted to the Legislature then in
session, by which, either by act or resolution, the Gover-
nor was authorized to appoint Commissioners to meet
and confer with those appointed from Virginia. T have
never been informed, however, of the appointment of any
Commissioners under the authority thus conferred.

A history of these proceedings, together with =
statement of my own views upon the subject, was sub-
mitted to our Legislature in my annual message of De-
cember last, a copy of which I herewith enclose. The
legislature, acting upon the suggestion of the message, on
the 11th day of February last, by a joint resolution,
authorized the Governor to tender to the State of West
Virginia “‘an arbitration of all matters touching a full
and fair apportionment between said States of the said
public debt,”” an authenticated copy of which joint reso-
lution, together with the tender of an arbitration as
therein authorized, was promptly forwarded to the Goy-
ernor of West Virginia.

This joint resolution, while it does not in terms re-
peal the act of February 18th, 1870, was intended to
supersede it, and therefore I do not feel authorized to
appoint Commissioners. Our tender of an arbitration
has not been withdrawn, and T regret exceedingly that
the authorities of West Virginia declined to accept it.

-
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I cannot understand what reasonable objection can be
raised to this fair and equitable mode of adjustment so
frequently resorted to by individuals and nations, and I
trust that West Virginia will reconsider her action and
accept the more speedy and satisfactory mode of settle-
ment proposed by Virginia, to the end that prompt jus-
tice may be done to the creditors of the old State, and
that harmony and good feeling may prevail between the
people of the two. States.
Very respectfully,
Your Excellency s ob’t servant,
(&. C. WALKER,

Governor of Virginia.

(P. S.—Accompanying the above.) ‘“The foregoing
is a copy of the original letter mailed to Governor
Jacob.”’

From this letter we at once understood that so far as

a conference with Commissioners or other persons auth-
orized to represent Virginia in that capacity was con-
cerned, our mission was at an end. But the joint resolu-
tion under which we were acting, copies of which you had
forwarded for our guidance, directed that we should
‘‘ascertain and report the amount of the debt of Virginia
on the first da,y of January, 1861, and what said debt was
incurred for, and what amount of this State debt was
then held by the Commissioners of the Sinking Fund,
and by the Board of the Library Fund.’’ Also that we
should ‘‘ascertain and report the amount of all invast-
ments then held by the State, their respective amounts
and character, and what portion thereof were then pro-
ductive, and the dividends therefrom, and whether any
of such investments then held by said State have since
been donated, changed, converted or disposed of by the
authorities of said State, and, if so, the amount and how
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disposed of.”” Also that we should ‘‘ascertain and re-
port the revenue derived from the fiscal year ending on
the 30th of September, 1860, from all sources by the State
of Virginia within the present territory of Virginia and
the amount derived from all sources from the territory
now comprising the State of West Virginia;’’ and also
that we ‘‘report any other relevant matter deemed
proper’’ by us.

In addition to the foregoing duties thus devolved
upon us by the terms of the joint resolution passed on
the 15th day of Febrmary, we ‘‘were further empow-
ered,”” in the language of the additional joint resolution
passed on the 24th of the same month, ‘‘to proceed as
soon as practicable to adjust, award and determine upon
fair, just and equitable principles what proportion of
said publiec debt of Virginia should in their opinion be
paid by West Virginia, and what part thereof should be
paid by Virginia, subject, however, to the appreval and
ratification of the Legislature of West Virginia and the
General Assembly of Virginia.”’

Under this authority and direction, thus minutely
specified to us, we felt called upon to take substantially
the same steps after the receipt of Governor Walker’s
letter of September 7th as we would have taken had we
expected to meet Commissioners representing Virginia,
viz: to go to Richmond and endeavor to gather the infor-
mation expected and required under the terms of our ap-
pointment.

Accordingly we met in that city on the 9th of
November last and after spending several days in the
examination of sueh public documents as were available
to us at the Capitol, and realizing the necessity for fur-
ther and more explicit and official information than we
could gather of ourselves unassisted from said docu-
ments, we addressed the following note to the Second
Auditor of Virginia:
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Rricamonp, November 14th, 1871.
Lo the Second Auditor of Virginia:

Sike: I am directed by the Commissioners represent-
ing West Virginia in the matter of the public debt of
Virginia prior to the first of January, 1861, to procure
from your office such information as can be furnished
upon the following points, viz:

1. The actual amount of the public debt of Virginia
on the first of January, 1861. And under the head the
amounts of said debt owned by the Sinking Fund, the
amount owaed by the Literary Fund, and the amount
owned by the Library Fund.

2. What portion of the bonded debt was invested,
and how invested on the first of January, 1861. Also
what portion of the investment was productive, what
were the dividends or profits arising therefrom for the
year 1860, and whether any such investments have since
been donated, changed, converted or otherwise disposed
of.

3. What portion of the appropriations expended
in West Virginia for public improvements came from
the saleg of State bonds and what portion from the reve-
nues or taxes of Virginia.

4. A copy of the advertisement for the redemption
of a portion of the public debt on the first of January,
1861. ,

5. A statement of the amount of public debt actu-
ally redeemed on the first of January, 1861, pursuant to
said advertisement.

Upon these points the Commissioners desire to hear
from you at your earliest convenience.

Very respectfully, your obedient servant,
A. W. CAMPBELL, Secretary.

Tn reply to the foregoing communication we received
the following note at 5 o’clock on the evening of the 16th
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of November, after a lapse of two and a half days, and
after we had abandoned all hope of the assistance asked
for in our letter, and after, in fact, we were on the eve of
our departure for home:
SECOND AUDITOR’S OFFICE,
Rricamoxnp, Now. 16, 1871.
A. W. Campbell, Esq., be(:l etary, &e.:

Dear Sir: Yours of the 14th was received. You ask
me for a report upon a variety of questions connected
with our public debt, the transactions of the Board of
Public Works in regard to it, and the financial affairs of
the State, which it is understood, of course, you propose
to use in the contemplated adjustment of the portion to
be paid by West Virginia of the debt.

To answer the questions propounded would involve
an amount of labor which we could not bestow on the
subject.

But, apart from this, I presume at an early day this
office will be called upon by the Executive or the General
Asseembly of Virginia for detailed reports of all the
matters referred to, which will be available to you.

The hooks and records of this office are open to your
inspection.

I trust that in failing to respond to your inquiries
you will not regard me as in any wise wanting in official
courtesy to you or your associates. None, certainly is
intended.

I have the honor to be,

Most respeetfully yours,
Asa Roceags.

With the reception of this note the Commissioners
closed their labors in Richmond, finding that a further
stay was not likely to add to the scant information al-
readv gleaned by them from the public documents.

It is proper to say in connection with the Second
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Auditor’s communication that we, in delivering our own
communication to him, caused it to be verbally under-
stood that we were ready and willing to pay for the ser-
vices of an expert, competent to obtain for us the infor-
mation requested, and that we did not desire or intend
to trench upon the services of any one with whose duties
the labor required might seriously conflict.

After this termination of their visit to Richmond,
the Commissioners agreed to meet again on the 12th of
December following, at Parkersburg, there to prepare
and transmit to your lixcellency such information as
they had been able to obtain, and such as they might still
further obtain, and along with it such an expression of
opinion as is called for in the joint resolution of Febru-
ary 24th.

Accordingly we met in Parkersburg at the date
named, and after nearly two weeks of examination and
comparison of all the sources of information accessible
to us, agreed upon and drew up the facts and statements
hereinafter presented.

Previous to this meeting we had just received copies
of the Richmond papers of December 7th, containing
Governor. Walker’s message to the General Assembly of
Virginia at its meeting on the 6th, in which we observed
that among other allusions to the debt question pending
between the two States, and after a reference to our
correspondence with him of August last and his answed
thereto, as already quoted, he proceeds to arraign the
good faith of the authorities of this State as follows:

““Now, if the authorities of West Virginia enter-
tained an earnest desire to make a speedy and final set-
tlement of this matter, why did they not accept our
tender of arbitration? A mode of settlement of such
controversies universally recognized by both nations and
individuals as right and appropriate. Suppose an equal
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number of Commissioneérs appointed by each State,
and that they should meet and disagree upon any
or all points involved, who is to decide between them?
And yet, beyond a doubt, they would radically disagree
upon the first or chief point to be settled, viz: the basis or
principle upon which the settlement should be made. But
suppose that the Commissioners should finally agree,
does any one suppose that their finding would be ratified
by the legislatures of the two States, disagreeing as the
people do radically upon the merits of the question at
issue?  Of course not.”

This quotation from Governor Walkers message
fairly exhibits the spirit in which he has seemed to view
not only our own efforts to carry out the objects of our
appointment but likewise the sincerity and good faith of
the Legislature of West Virginia in providing for the ap-
pointment of such a commission by your Excellency. And
vet while this is the case it is not to be forgotten that Vir-
ginia herself initiated this method of attempting to ad-
just the debt question. And the language of the Gover-
nor would seem to be all the more gratuitous in such a
connection from the fact that in his annual message of
December 7th, 1870, he considered it worth while to al-
lude to the politieal change that had taken place in this
State at the preceding October election, and bespoke in
g0 many words for the ‘‘new administration’ an ‘‘op-
portunity of manifesting its intentions and its apprecia-
tion of honesty and fair dealing.”” And yet notwith-
standing this language by himself thus voluntarily em-
ploved on our behalf, and notwithstanding also the fact
that one of the early aets of the ‘““mew administration’’
was to respond to the policy that Virginia hersgelf had
mitiated, and before it was known in this State that she
had changed that policy, and while the appointees under
the response were in Richmond seeking in vain from the
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proper authority of Virginia for such information as
every debtor is entitled in law to receive from hig credi-
tor, saying nothing of that spirit of ‘‘fair dealing’’ that
was so conspicuously spoken on our behalf, Governor
Walker proceeds in his late message to asperse the good
faith of the State of West Virginia after the manner and
in the words that we have quoted.

The authorities of West Virginia have never as-
sumed to themselves any right of precedence in the mat-
ter of a poliey for adjusting the difficulties surrounding
the debt question. But in the joint resolution passed on
the 24th of February last they did assume the modest
right of adhering to the policy already inaugurated by
the State of Virginia, and by her so freely tendered here-
tofore for their acceptance, and therefore they respect-
fully declined to adopt a new and different proposition
from her until they could test the merits of the one al-
ready adopted.

Apparently the present Executive of Virginia, from
an enforced familiarity with the workings of ‘‘personal
government,’’ which he so much deplores, has acquired
ideas as to the right of the initiative between equal con-
tracting parties that are scarcely consistent with the
delicacy of the issue pending between this State and his
own. For instance, in his letter of September the 7th,
he tells us that the legislature of Virginia, upon his sug-
gestion, has tendered an arbitration to this State, and he
trusts ‘““that West Virginia will reconsider her action and
accept the more speedy and satisfactory mode of settle-
ment proposed by Virginia.”” And again, in his late
message, he says that ‘‘the better course to be pursued
is for the two States to submit the whole question to ar-
bitration,”” and West Virginia is arraigned, as heretofore
shown, for not concurring in his opinions.  Apparently
it did not occur to the Governor that since Virginia had
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proposed both modes of settlement to this State, the lat-
ter might make her choice between them without subject-
ing her motives to imputation. And yet all that she had
assumed to do is simply to choose between two policies
~initiated by Virginia. Unless, therefore, it can be shown
- that it is the prerogative of that State to preseribe the
terms upon which the debt shall be adjusted the question
should hereafter be discussed in a spirit better calcu-
lated to allay all sectional irritation.

But we pass from this incidental reference to Gover-
nor Walker’s strictures upon the attitude of this State
towards the debt question to the action of the Virginia
legislature upon the same question as embodied in the
act approved on the 30th of March last, and known as
the Funding bill. This act is in keeping with the initia-
tory legislation in regard to the debt to which we have
just referred. It assumes to apportion the debt of that
State arbitrarily, notwithstanding her authorities had six
weeks before the passage of the act received notice of the
joint resolution of the West Virginia Legislature provid-
ing for the appointment of Commissioners. It assumes,
also, to apportion the debt, not as it stood on the first day -
of January, 1861, but as it would stand on the first day
of July, 1871, after the interest had been twice com-
~ pounded, once in 1866, and again at the date last named;

and to apportion it, too, upon the basis of territory and

population, and without any reference to the equities

that should always govern an assignment of debt between
' sections that were so notorious in our own case. In
other words it assumes to apportion to West Virginia
one-third of the debt as it now stands, simply on the
ground that she has one-third of the territory and popu-
lation formerly belonging to Virginia, and without refer-
ence at all to the question of resources and values. This
is apparently the practical result which Governor
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Walker hoped to reach when he urged upon us the ‘‘more
speedy and satisfactory mode of settlement proposed by
Virginia,”’ inasmuch :s he tells us in his late message
that this is the ““plan for a reorganization of the State
debt,”” which he ‘‘had recommended twelve months be-
fore.”

But without reference to the authorship of this or
any other ““plan’’ for adjusting the debt question, we pro-
pose to consider as briefly as possible the real cause now
pending between Virginia and West Virginia as we un-
derstand it.

The tables or statements which we annex as part of
our report show, among other things, the following facts:

That the funded debt of Virginia on the first day of
January, 1861, was $31,778,867.32, after all reductions.

That all, or nearly all, of this debt was incurred for
and actually expended in works of public improvements,
such as canals, railroads, turnpikes, plank roads and
bridges. J

That this vast sum, upwards of $30,000,000 was ex-
pended for improvements in the present State of Vir-
~ ginia, and only about two and a half millions in the pres-
ent State of West Virginia.

That the present State of Virginia contains 41,352
square miles and West Virginia only 20,000 square miles,
or less than one-third.

That the counties composing what is now Virginia
contained by the census of 1860 a population of 1,220,829,
and those composing West Virginia only a population of
374,985, or less than one-fourth.

To these exhibits we append others, under our in-
structions from the legislature, but they are such as do
not enter into our argument here, which is to show that
no just apportionment of the debt can be made upon the
basis of population and territory alone, which is the basis
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upon which the Virginia Funding bill is confessedly
predicated.

This theory of apportionment is apparently quite
current among the people of that State, and is defended
with ability by Judge Meredith, of Richmond, in a care-
fully prepared paper on the subjeet. His position is that
West Virginia should pay one- third of the debt because,
as he says, it is a principle of international law govern-
ing the division of nations that ‘‘the obligations which
had acerued to the whole before the division gre, unless
they are the subject of special agreement, ratably bind-
ing upon the different parts. 7 This he gives as a quo-
tation from Phillimore. Two inquiries present them-
selves in connection with it. First, was Virginia a na-
tion in the sense intended by Phillimore? and, second,
what are we to understand by a ratable part of a debt?
We presume that it will not be contended that the general
rights and obligations of a nation, as defined by interna-
tienal law, belonged to Virginia prior to the divi ision of
the State, and therefore we cannot admit the applicabil-
ity of the quotation in that particular. Neither can we
admit Judge Meredith’s construction of the word ratable.
He applies it exclusively to territory and population and
excludes everything in the shape of resources and value,
such as publie works, buildings and institutions, which, as
we all know, vitally affect the equity of a division of ter-
ritory.

Judge Meredith next adduces the following quota-
tion from Chancellor Kent to sustain his position:

«Tf a State should be divided in respeet to territory,
its rights and obligations are mot impaired, and if they
have not heen apportioned hy special agreement those
rights are to be enjoyed and those obligations fulfilled by
all the parts in common.”

This quotation is much more intelligible and just,



138 VIRGINIA v. WEST VIRGINIA

and we think will tend to sustain the conclusions we have
reached, as hereinafter stated.

In addition to the two quotations already given,
Judge Meredith cites other authorities to sustain his po-
sition that West Virginia is chargeable with one-third of
the debt, but we do not regard them as applicable to the
case under consideration. First, because Virginia is not
a nation. Second, because in all the cases referred to in
the authorities quoted, treaty stipulations had more or
less to doewith the question. Third, because the debts
were war debts, the benefits of which, if any acerued to
each individual, and the obligations of which therefore
rested upon each. In no instance was the debt created
for internal improvements which necessarily confer par-
tial and local benefits that in most cases exceed the gen-
eral benefit to the State at large. = We, therefore, fail
to see the proper analogy that should exist to make these
citations precedents for the case of Virginia and West
Virginia.

Judge Meredith winds up these references to various
authorities, by two general deduetions of his own, as fol-
lows:

1. ““That the public debt of a State is not affected
by a change in the form of its government, nor by the
partition of its territory into two States, but remains in
full force and must be discharged.”’

2. ‘“That if a State be divided into two or more
States, the debts which had been contracted by the whole
before the division are, unless they have been the sub-
ject of a special agreement, ratably binding upon the dif-
ferent parts in proportion to territory and population.’’

The first deduction it is not necessary to consider, as
West Virginia, in her ordinance of separation from Vir-
ginia, as also in her constitution, agreed to pay an equit-
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able proportion of the public debt. What that equitable
proportion is we are now considering.

In reference to the second deduction we have to re-
mark that Judge Meredith draws a conclusion from his
authorities which they do not sustain. Phillimore, for
instance, says that ‘‘if a nation be divided into various
distinet societies, the obligations which had acerued to
the whole before the division are ratably binding upon
the different parts.”” Here Phillimore and the authori-
ties stop. But this does not suffice for the Virginia side
of the question, and Judge Meredith adds after the word
““parts’ the words ‘“in proportion to territory and popu-
lation.”” These words are not found in any of the
authorities, so far as we are advised, and certainly not in
any of the quotations adduced by the Judge.

A moment’s consideration will show that a division
of debt according to population and territory would not
only be impracticable but would conflict with common
sense. It would he impracticable because it does not de-
termine the relative value of each one of the two ele-
ments of population and territory. Suppose the popu-
lation to be twice as much as the territory, or suppose the
territory to bhe three times as great as the population,
which element has the greater value in determining
the result?

Without pursuing this thought further it is manifest
that nothing is settled by such a rule. You must fix the
relative value of the two elements before you can reach
a coneclusion. It is, therefore, plain why the books do not
give the rule as stated by Judge Meredith. Because of
its indefiniteness, but mainly because of its injustice.
Would any same man lay down a rule for the division
of a State which would ignore the great cities, publie
improvements, public works, institutions of all kinds,
great commercial advantages, such as rivers and har-
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bors and the great advantage of fertility; all of which,
and many other elements of wealth, property and power,.
might be found in one division and be wholly absent in
the other. Hence we say that such a rule is repuguant to.
common sense.

A public debt is mainly a charge upon the wealth and
resources of a people. It is represented by taxes, and
taxes are imposed not on numbers or square miles but on
resources and values. How much stronger is the case
when the very debt under consideration was created in
developing and enriching one portion of the State almost
exclusively. Nay, more, when that division of the State
1s in possession of and enjoying, giving away and selling
at auction and otherwise disposing of the very subjects
for which the debt was created.

These considerations afford abundant reason why no
authority would say, in the absence of a compact (unless
these was perfect homogeneity) that it would be just to
divide a ‘‘nation’’ any more than an individual estate by
population and territory. We doubt not that Judge
Meredith himself would scout the idea of dividing an
estate on such a basis and without reference to the qual-
ity of the land and the improvements made. Why then
would he ignore such considerations in apportioning a
public debt between two divisions of a State? Chanecel-
lor Kent, whom he has quoted, does not sustain him in so
doing. The quotation already given from that author
says that ‘“if a State should be divided in respect to ter-
ritory its rights and obligations are mot impaired; and
if they have not been apportioned by agreement, those
rights are to be enjoyed and those obligations fulfilled
by all the parts in common.’”” Not a word in this quota-
tion about a division ratably according to population and
territory. - According to this authority the State of
Virginia was only a tenant in common with West Vir-
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ginia in all the public works, improvements and property
of the original undivided State, and had no.authority to
alienate, sell, give away, or dispose of any of the public
works, and being in possession and holding them for her
own exclusive use and benefit, by ousting West Vir-
ginia, she would be bound to account to the latter for her
share. This would seem to be the legitimate conclusion
from the authorities relied on by Judge Meredith, even
admitting their applicability to the case under considera-
tion, which we do not concede by any means; and, there-
fore, with this reference we pass them by.

We think we take a more practicable view of the sub-
ject, and one which will attain all the ends of justice. The
table accompanying this report shows that the bonded
debt of Virginia on the first day of January, 1861, repre-
sented money borrowed and expended in improving the
State by canals, railroads, turnpikes, plank roads and
bridges. All these expenditures conferred a local and
special benefit, were expended, not only by the outlay of
the money in creating a market and stimulating enter-
prise and trade, but in otherwise developing the re-
sources of particular localities to an extent quite equal to
the general benefit of the State at large. And this local
and general development is the sum of the value of the
improvements to the section where located, and gives
them an inestimable and abiding value to that section.
This value is progressive and not susceptible of being
fixed. So certainly is this the case that it is probable, if
1t were practicable to utterly extinguish these improve-
ments, and thereby extinguish the debt, that the State
where they are located would not listen to such a propo-
sition.

Tt may be assumed then that the public works for

"W/hiCh the debt was created are worth what they cost.
Virginia, by selling, donating, and disposing of these
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works as her own property, without regard to the rule
laid down by Chancellor Kent, and without consulting
West Virginia, must be taken to have accepted them on
that basis, and is therefore chargeable with them on that
basis.

When the tables are consulted they will show an ex-
penditure of over thirty millions in Virginia and about
two and a half millions in West Virginia. Much of this
latter was expended at comparatively recent dates,
whereas the expenditures in Virginia range through a
period of fifty years, with benefits accruing more or less
throughout that period. In the light of such facts, we
submit that no intelligent mind, wishing only to do jus-
tice, can doubt for a moment that the benefits conferred,
and not the territory and population, should be the prin-
cipal, if not the only basis of an adjustment of the debt.
The Governor of Virginia, in his message of 1870, and
again in 1871, and the Legislature of that State, by its
funding bill, seem, however, to have entirely overlooked
the foregoing considerations, and to have jumped to the
conclusion that West Virginia should pay one-third of
the debt. :

We see the case differently. On the one hand, for
instance, we see rich cities, commercial marts of all kinds,
navigable rivers, fine harbors, a highly improved and
productive territory, wealthy capitalists and a well to do-
people, public institutions, such as a State Capitol and
extensive publie grounds, an Executive Mansion, a Peni-
tentiary, Armory, University, two Lunatic Asylums, a
Military Institute, a Blind Asylum, a valuahle miscel-
laneous and law library, a large literary fund and the
United States deposit of surplus revenue. All these re-
sources in addition to the vast millions invested
in canals and railroads and other avenues of inland ecom-
merce.
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On the other hand we see set in the balance against
these rich resources the territory of West Virginia, less
than one-third of the old State, much of it broken into
barren mountains and hills, no navigable streams pene-
trating it in every direction, no railroad but the Balti-
more & Ohio, no public works or institutions, her lands
mostly covered with unbroken forests and rewarding in-
dustry but grudgingly, no outlets in the interior for the
little surplus existing, the people poor and subsisting by
rough work in the woods and fields, possessed of no capi-
tal wherewith either to develop their localities or amelio-
rate their own condition in life in faet, their only wealth
being for the most part their poor soil, their untiring per-
severance and their indomitable love of liberty.

And yet, notwithstanding this great discrepancy be-
tween the condition and resonrces of the two States, Vir-
ginia assigns one-third of her funded and compounded
debt to West Virginia to pay, simply because the latter
has one-third of the territory and one-fourth the popula-
tion formerly belonging to the whole State. And this,
too, notwithstanding her papers have often proclaimed
that West Virginia was a foster child of the old State,
and as such dependent upon her bounty. This opinion
we shall not stop to discuss, and we only refer to it as
showing the inconsistency between the theory and prac-
tice of our Virginia friends. Supposing it to be correct,
the explanation as to how it came about can mnever be
made creditable to those who lavished all their favors on
one section of the State, and withheld them from the
other, and the vindication of the step taken by West Vir-
oinia during the war in separating from the old State
consists largely of this traditional discrimination against
her. And in this connection it may not be out of place
to notice that the increase of population in West Virginia
during the decade from 1860 to 1870 was of a character to
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still further vindicate the step taken, it being about thirty
per cent. This large increase illustrates her onward
mareh since her separation from her former foster par-
ent, and tends to suggest how far in advance of her pres-
ent position she really might have been had she received
in the past anything more than ‘‘the crumbs that fell
from the rich man’s table.”’

We come now to the conclusion of our report. Hav-
ing given our reasons why we dissent entirely from the
position of Virginia in reference to the debt, we proceed
to state our own conclusions in regard to it as follows:

Statement A, as annexed to our report, shows that
the bonded debt of Virginia, on the first of January, 1861,
after all deductions, was $31,779,067.32.

The same statement also shows that all of said debt
was expended within the present State of Virginia, with
the exception of $2,784,329.20.

Statement I, shows that $328,706.22 was collected
from counties in West Virginia after January 1st, 1861.

Statement F, shows that the amount of expenditures
for all purposes in West Virginia was $3,343,929.29.

We are not able to say certainly what part of this
expenditure was from the proceeds of State bonds, (and,
therefore, a part of the State debt) and what part was
appropriated from the regular receipts of the freasury.
We have had access to no data that could determine the
question. Our letter to the Second Auditor at Richmond
sought information on this point in vain. But we have
given Virginia the benefit of it all as a eredit on her side
of the account, although the resolutions under which we
are actine contemplate nothing on the part of West Vir-
oinia but an assumption of her proportion of the honded
debt, inasmuch as both sections and particularly Vir-
oinia, received appropriations out of the ordinary re-
ceipts of the treasury.
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We have charged West Virginia with all that we
have found expended within her limits, viz: The amount
of the funded debt created for improvements within her
territory, the amount invested in her banks, the amount
expended on the Lunatic Asylum at Weston, and the
estimated value of the property known as the Lewisburg
Law Library.

On the other hand we have credited her with her
share of the estimated value of the public property and
agsets of Virginia, other than the property represented
in the bonded indebtedness. This latter equalizes itself,

" and therefore does not enter into the account. Virginia

has the property and owes the debt which it represents.
We refer only to the public buildings, institutions, and
other assets as given in statement G. As to West Vir-
ginia’s share in these we can only venture an approxi-
mate estimate. The public buildings, the common prop-
erty of the two States, paid for out of the general reve-
nue, we have estimated at $3,875,000, as per statement G}
and it would be reasoable we think to estimate West Vir-
ginia’s interest in them at one-fourth on the basis of
population.

The same statement shows that the surplus revenue
of the United States deposited with the State under the
act of Congress, June 23, 1836, gave Virginia $2,937,-
237.34, of which sum she appears to have received at
least $1,932,809.33. This act assigned to each State its
share of deposits on the basis of its representation in
Congress, and Virginia having, in 1860, thirteen repre-
senfatives, three of whom were from West Virginia, it
would seem that three-thirteenths of that fund belonged
to the latter. :

To this share of the deposits, and her interest in the
nublic property, we add, as per statement, her propor-
tion of the Literary Fund. This fund at the date quoted
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in statement (&, amounted to $1,509,583.16: As it was ap-
portioned throughout the State on the basis of the white
population, we follow that rule in assigning to West Vir-
ginia three-sevenths of it, that being her ratio of white
population in 1860.

Upon the data thus ascertained and explained, we
summarize the account between the two States as fol-
lows:

West VIRGINIA TO THE STATE OF VIRGINTA,

Dr. For the amounts ex-
pended and invested
in her territory as set
forth in statement B ............ $3,343,929.29
Cr. By one-fourth of the es-
timated value of the
public buildings and
other assets, as given
in statement G...... $968,750.00
¢ By three-thirteenths of
the United States sur-
plus fund as per same
statement .........; 446,032.92
¢« By three-sevenths of the
Literary fund as per
N (e A S 647,079.92
¢ By the amount collected
in West Virginia af-
ter January 1, 1861,
as per statement E... 328,706.22  2,390,569.06

Balance due Virginia ............ $953,360.23

This is the balance as we find it after a protracted
examination of such sources of information as were
available to nus. And the ascertainment of it naturally
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brings our labors to a conclusion. We commend our in-
vestigations to Your Excellency’s favorable considera-
tion. From the beginning we realized that the results ar-
rived at must necessarily be only proximate in their char-
acter, inasmuch as our sources of information were lim-
ited. Subsequent inquiry, under more favorable circum-
stances, may change the general result a few thousands
for or against either State, but such a contingency is of
course unimportant. The principle upon which the debt
should be adjusted is the important point to settle. And
it is to this point, as set forth in these pages, that we beg
leave, through Your Excellency, to call the attention of
the Legislature.
Very respectfully,
Your Excelleney’s most obedient servants,

J. J. Jackson,

J. M. Bex~grT.

A. W. CampBELL.

Report of the Senate Finance Commitiee of 1873.

StaTe oF WEsT VIRGINIA,
CuarrestoN, December 22, 1873.

The attention of the CCommittee on Finance has been
repeatedly ealled by resolutions introduced in the Senate
and otherwise, to the subjeet of Virginia’s public debt
and the share which it is equitable for West Virginia to
bear and pay. The committee under these frequent
promptings have been constrained to give the subject
their most earnest and careful attention as a matter
franght with more than ordinary consequences to the
State, and come to a conclusion satisfactory to them-
selves, and it ig believed that the conclusion of the com-
mittee will be approved by the judgment of the people in-
terested, and will receive the sanction of any tribunal be-
fore whom it may be brought for adjudication.
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1t is necessary to a full understanding of this subject
that reference be had to the treaty stipulations or funda-
mental conditions, by whatsoever name they may be
called, between the representatives of the people of Vir-
ginia and the people desiring separation, by the creation
of a new State, which led to the formation of a constitu-
tion, its adoption by the people and its approval by Con-
gress, and the establishment of the State of West Vir-
ginia.

The ninth section of ‘‘an ordinance to provide for
the formation-of a new State out of a portion of the ter-
ritory of this State,”” (Virginia) passed August 20, 1861,
provided, that ‘‘the new State shall take upon itself a
just proportion of the public debt of the commonwealth
of Virginia prior to the first day of Janwuary, 1861, to be
ascertained by charging to it all State expenditures with-
in the limits thereof, and a just proportion of the ordi-
nary expenses of the State government since any part of
the debt was contracted; and deducting therefrom the
monies paid into the treasury of the commonwealth from
the counties included within the said new State during
the same period.”’

Upon compliance with the conditions contained in
the ninth section and here quoted the people within the
counties now constituting West Virginia, were author-
ized to form a constitution to be presented to Congress
for its approval and for the admission of the new State
into the Union.

Accordingly a constitution was adopted by a conven-
tion of the people from the several counties mow consti-
tuting the State of West Virginia and to carefully guard
and secure the rights preseribed by Virginia as a econdi-
tion precedent to the formation of the new State, a pro-
vision was incorporated into it to secure the exact fulfill-
ment of the treaty stipulations as aforesaid.
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By article eight, section eight of the constitution, it
was provided that ‘‘an equitable proportion of the public
debt of the Commonwealth of Virginia prior to the first
day of January, 1861, shall be assumed by this State and
that the Legislature shall ascertain the same as soon
as may be practicable, and provide for the liquidation
thereof by a sinking fund sufficient to pay the aceruing
interest and redeem the principal within thirty-four
years.”’

This subject has received a careful consideration by
commissioners appointed by authority of this State, and
while this committee see much to approve in the Report
of the Debt Commissioners of West Virginia on this sub-
ject for their great research and the ability with which
they handled the subject, considering the peculiar diffi-
cultlesunderwhlchtheylabored as shown in their report,
and in the illustration of the many problems that may
rise in the discussion of this subject, yet this committee
think the controlling question has not been discussed by
the Commissioners by reason of the embarrassment sur-
rounding their action; and the Committee beg leave to
refer to the report which is appended hereto and marked
No. 1.

In construing the legal principles involved in this
matter, it may be assumed that a private creditor of Vir-
ginia cannot sue West Virginia for contribution; for that
is prohibited by the Constitution of the United States:
see article eleven of amendments United States Constitu-
tion which declares that ‘“the judicial power of the
United States shall not be construed to extend to any suit
in law or equity commenced or prosecuted against one
- of the United States by citizens or subjects of any for-
eign State.”” But notwithstanding this prohibition the
third article extends the judicial power of the Supreme
- Court to controversies between two or more States. Un-
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der this provision of the Constitution it is within the
power of Virginia to institute and prosecute any
suit against West, Virginia touching the controversies
respecting the public debt.

If the conditions precedent to our admission as a
State, prescribed by Virginia herself, be accepted as a
true basis of adjustment and final sevlement, Virginia’s
claims for expenditures can very properly be offset by
our contributions. :

Upon this basis the whole subject is one of easy solu-
tion, containing no other items than that of creditor or
debtor with balances to be struck upon agreed principles.
The legislative history of Virginia establishes beyond a
doubt that the first act of assembly to create a debt or
issue a bond was passed in the year 1821, and the execu-
tive records show that the first bond issued by the com-
monwealth of Virginia was in the year 1822.

From this latter period we date the commencement
of our liability under the fundamental stipulations pre-
eribed by Virginia for our separation, which were ac-
cepted by the people of this State, approved by Congress,
and the President of the United States, as the head of
the executive department, and subsequently affirmed by
the Supreme Court of the United States, and may at this
day be accepted by the public as firmly engrafted into ob-
ligations and rights as if the same were constitutional
provisions emanating from the supreme power.

The concurrent approval, binding alike upon the
people of Virginia and West Virginia, leads us to the fol-
lowing conclusions which are the results of a mathe-
matical demonstration, founded upon public and official
records, appropriate to determine how much of the bond-
ed debt of Virginia existing prior to Janunary, 1861, was
expended within the limits of this State, and how much
was contributed by the counties forming the same.
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The report of the Debt Commissioners hereinbefore
referred to shows that all State expenditures within this
State prior to January, 1861, amounted to $3,366,929.29,
and although it is apparent that bonds for quite a large
mount of this sum were never issued, nevertheless the
expenditures would seem to import an obligation upon
our people to return every dollar which has been so con-
tributed to the development of the territory of our State.

The committee have not entered into the tedious
process of calculating the interest, for the obvious reason
that there would be as much interest on our contributions
to as upon the receipts of Virginia.

The committee have therefore assumed the forego-
ing sum of $3,366,929.29 as importing a debt upon West
Virginia to be gathered and itemized from the report
of the Debt Commissioners aforesaid. :

From the amount of the foregoing expenditures
must be deducted the moneys paid into the Treasury of
the Commonwealth of Virginia, from the counties in-
cluded in this State during the same period. For the
sake of convenience the committee have charged to Vir-
ginia, not the whole contribution, but the surplus after
deducting a just proportion of the ordinary expenses of
the State government. Our total contributions from
taxes to the State of Virginia in the year 1822, amounted
to $63,000; and in that year the total of the expenses of
the State government chageable to us was $47,000, leav-
ing an excess of $16,000, which would go to the liquida-
tion of the debt created for expenditures within our
midst. -

This small surplus in 1822, by the process of an in-
creased rate of taxation, and the increased value of the
subjects to be taxed, the rate rising from 8 cents to 40
cents on every one hundred dollars in value, made the
excess of our contributions to the treasury of Virginia in
the year 1860 amount to $512,000, rejecting fractions.
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Thus our contributions to the treasury of Virginia
arising from taxes collected in that year amounted to
$647,079.96 In the same year our proportion of the
ordinary expenses of government amounted to $135,000,
which left the surplus aforesaid of $512,079.96. It will
be observed that the committee have referred only to the
surplus in 1822 and in 1860. The surplus for the inter-
mediate periods swell the aggregate of our contributions
to $3,892,000 which is in excess of expenditures within
our limits by $525,000.

It will thus be seen that our state is not indebted and
the Committee confidently advance this statement, not
only as containing the true basis of settlement between
the two States, but it is supported by incontrovertible
facts, by conditions precedent preseribed by Virginia
under the restored government which government has
been approved as aforesaid by Congress, by the Execu-
tive and by the Supreme Court of the United States.

Notwithstanding the satisfactory condition of our
finances and our material resources, the attention of the
committee has been called to the fact that ‘“West Vir-
ginia certificates’’ and ‘“West Virginia bonds’’ are
- quoted at the marketable value of from five to
fifteen cents on the dollar, in many of the stock
exchanges and markets of the United States. This of
course has a tendency to depreciate the just credit to
which this State is entitled. For it is acknowledged that
the eredit of a State depends upon the value of its taxable
property, the amount of its indebtedness and above all
upon its punctuality in meetine its engagements. These
quotations imply two things: first, that we owe a debt;
second, that we are either unable or unwilling to nav tha
debt which beget a want of confidence in the minds of the
public who are uninformed with respect to the true con-
dition of West Virginia; and operate unjustly and injur-
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iously upon us. It would seem to be enough for us to say,
and we make the assertion without the fear of contra-
diction, that we owe no debt, that we have issued no bonds
and our Constitution forbids the creation of a liability in
the nature of a public debt; and with this assurance we
connot demand more mor expect less of all honorable
stock brokers and bankers than the withdrawal from the
list of indebted states the name of West Virginia.

“West Virginia certificates’” and ‘‘West Virginia
bonds’’ do not exist. No bonds have ever at any time
been issued by West Virginia and we are prohibited from
issuing at any time hereafter any bonds on the faith of
this State. The bonds or certificates referred to were
issued by Virginia, and West Virginia had no agency or
participation therein.

In respect to the credit which our conduct and prop-
erty would imply, we might be indifferent, but we have
higher aims and more ennobling ambition. We desire to
invite immigration, to cultivate our forests and to de-
velop our mineral resources; this cannot be done with
success, when men of thrift and capital are deterred from
immigrating to and within our borders by reason of the
persistent and unjustifiable misquotations of our credit.
No one could be expected to invest capital within a State
which has so far absorbed the substance of the people
thereof that its good faith and obligations were only
worth five cents on the dollar. West Virginia owes no
debt, has no bonds for sale and asks no eredit.

' J. M. BexxNETT,
Chairman.
Jorx W. GRANTHAM.
A. E. SuMMERS.
J. T. MoCraskuy.
R. B. SHEERRARD.
Errtrorr VAWTER.
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House Joint Resolution No. 10, Concerning the Virginia
Debt.

(Adopted February 7th, 1895.)

Resolved by the Legislature of West Virginia, That
this Legislature hereby declines to enter into any nego-
tiation with the debt commissioners, or commission ap-
pointed under a joint resolution, adopted by the General
Assembly of Virginia, in the month of March, 1894, look-
ing to the settlement of the Virginia debt question, on the
basis set forth in said joint resolution.

House Joint Resolution No. 3.
(Adopted January 21, 1897.)
A resolution relating to the Virginia debt question.

Resolved by the Legislature of West Virginia, That
it is the sense of this Legislature that West Virginia
does not owe one cent of the so-called ‘‘Virginia Debt,’’
and that this Legislature is opposed to any negotiations
on that subject.

(EL . K No. 6.}
Joint Resolution No. 3.
(Adopted January 21, 1899.)
Relating to the Virginia debt question.

Resolved by the Legislature of West Virginia, That
this legislature declines and refuses to take any #®tion in
regard to what is known as the Virginia debt, or Vir-
ginia deferred certificates, either by considering any
propositions of adjustment or settlement, so called, or
by authorizing the appointment of any committee or
committees having for their purpose the consideration
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of the same; and that it is the sense of this legislature
that the State of West Virginia 1s in no way obligated
for the payment of any portion of the said debt or
certificates.

(& J..B. No. 2.)
Joint Resolution No. 21.
(Adopted January 16, 1901.)
Relating to the Virginia debt question.

Resolved by the Legislature of West Virginia, That
this legislature declines and refuses to take any action
in regard to what is known as the Virginia Debt, or Vir-
ginia Deferred Certificates, either by considering any
proposition of adjustment for settlement so called, or by
authorizing the appointment of any committee, or com-
mittees, having for their purpose the consideration of
the same.

And, that it is the sense of the Legislature that the
State of West Virginia is in no way obligated for the
payment of any portion of the said debt, or certificates.

CH j&. R. No. 3.)
~ Joint Resolution No. 3.
(Adopted January 21, 1903.)
Relating to the Virginia debt question.

Resolved by the Legislature of West Virginia, That
it is the sense of this legislature that the State of West
Virginia does not owe any part of the so-called Virginia
debt, and that this legislature is opposed to any negoti-
ations whatsoever on that subject. And, further, that
this legislature declines, and most emphatically refuses,
to take any action in regard to what is known as the Old
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Virginia debt, or Virginia deferred certificates, either
by the consideration of a proposition of adjustment for
settlement, or by authorizing the appointment of any
committee or committees having for their object or pur-
pose the consideration of same; and that it is the sense
of this legislature that the State of West Virginia is in
no way or manner obligated, either morally or legally,
for the payment of any portion of the said debt or certifi-
cates. Nor do we owe any other state or territory in
this Union:

(H: J. R. No. 7.)
Joint Resolution No. 3.

(Adopted January 20, 1905.)
Relating to the Virginia debt.

Resolved by the Legislature of West Virginia, That
it is the sense of this legislature that the State of West
Virginia does not owe any part of the socalled Virginia
debt, and that this legislature is opposed to any negotia-
tions whatsoever on that subject.

Ax Acr to provide for the defense of the equity suit of
the Commonwealth of Virginia against the State of
West Virginia, now pending in the Supreme Court
of the United States, and appropriate money for
such purposes.

(Passed February 4, 1907.)

Be it enacted by the Legislature of West Virginia:

Sec. 1. That the Attorney General of West Vir-
ginia be and he is hereby authorized and directed to de-
fend the equity cause of the Commonwealth of Virginia
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against the State of West Virginia now pending in the
Supreme Court of the United States; and the board of
public works is hereby authorized to employ such attor-
neys and agents to assist the Attorney General in the
defense of such suit as in its judgment shall be neces-
sary for the purpose.

Sec. 2. The Attorney General is further authorized
and directed to have made as soon as possible such
searches and investigations as may be necessary to ascer-
tain all the faets, which in his opinion, are needed for
the proper defense of said suit; and the attorney gen-
eral is further authorized, if in his opinion it is neces-
sary, to request of the officers of the said Commonwealth
of Virginia reasonable access to the records of said
Commonwealth so far as it may be necessary for such
purpose; and to cause such copies and extracts of such
records made as he or his associates may deem neces-
sary for such purpose; and the attorney general is
directed to make full and complete reports of his acts
hereunder to the board of public works from time to
time, as he may deem proper or as requested by said
board, and to the legislature at each session thereof dur-
. ing the pendency of this suit.

Sec. 3. To carry out the provisions of this act, the
sum of fifty thousand dollars, or so much thereof as may
be necessary, is hereby appropriated, to be paid out of
the treasury from time to time on the requisition of the
board of public works.
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SCHEDULE 2
Paragraph XI of West Virginia’s Answer, Pages 10-15,

Inclusive
XI.

This respondent for further answer to said bill says
that she denies that the Commonwealth of Virginia made
attempts at different times to ascertain and seftle the
equitable proportion of her pubiic debt to be borne by
West Virginia, upon the terms and in the manner con-
templated by section nine of the ordinance adopted by
the convention of the State of Virginia on the 20th day
of August, 1861, in section eight of Article VIIL of the
Constitution of West Virginia, or in the manner pre-
seribed by either of said instruments. The facts relat-
ing to the efforts of the Commonwealth of Virginia and
the State of West Virginia to make an adjustment of
the liability of the latter State, if any such liability ex-
ists, between the year 1865, when communication be-
tween the two States was re-established, and the year
1872, are as follows:

Prior to December, 1866, the Commonwealth of Vir-
ginia instituted a suit in equity against the State of West
Virginia in this Honorable Court for a decision of the
question whether or not the counties of Berkeley and
Jefferson constituted a part of the State of West Vir-
ginia. This cause was not determined until the 6th day
of March, 1871, on which day it was decided in favor of
West Virginia. The effect of the pendency of this suit
for over four years was to prevent a satisfactory adjust-
ment of West Virginia’s liability for the payment of an
equitable proportion of the public debt of Virginia as
provided in said ordinance of the Wheeling Convention
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becanse of the fact that West Virginia’s boundaries

could not be known and therefore it could not be deter-

mined what amount of money had been expended within

her limits for public works or other purposes prior to
~the 1st day of January, 1861.

Respondent avers that the Governor of West Vir-
ginia in his message to the legislature in January, 1866,
recommended that Commissioners be appointed to set-
tle with the Commonwealth of Virginia respecting the
said publie debt; but no action was taken by the legisla-
ture of West Virginia of 1866 for the reason that the
authorities of Virginia had made, at that time, no pro-
vision for a settlement, so far as was known to the
authorities of West Virginia.

In his message to the legislature of West Virginia
in 1867, the Governor again directed the attention of
that body to the subject of the adjustment of the said
public debt, stating that he was informed that Honora-
ble Alexander H. H. Stuart, of Virginia, together with
two others, had been appointed under a resolution
adopted by the General’ Assembly of Virginia: First
for the purpose of securing a reunion of the two States,
or secondly, for the purpose of adjusting the publ'ie
debt and for a fair division of the public property. On
the 28th day of February of the same year, the legisla-
ture of West Virginia by resolution declared that the
people of that State were unalterably opposed to a re-
union with the people of the Commonwealth of Virginia,
but expressed the willingness of the citizens of West

Virginia to effect a prompt and equitable settlement
between the States and directed the Governor as soon
as the said suit in the Supreme Court of the United
States, relating to the counties of Berkeley and Jeffer-
son, had been disposed of, to appoint three commission-
ers on the part of West Virginia to treat with the com-
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missioners of Virginia upon the matter of adjusting the
public debt of that State as provided in the ordinance of
1861, and the Constitution of West Virginia, adopted
by the convention which assembled in November, 1861,
and also requiring a report of their action to the Gov-
ernor in order that the same might be communicated to
the legislature of West Virginia for its action.

In January, 1868, the Governor of West Virginia
informed the legislature in his annual message that the
commissioners had not been appointed under the resolu-
tion because the suit in relation to the counties of Berke-
ley and Jefferson had not been disposed of. But in
February of that year the Committee on Claims and
Grievances of the House of Delegates, upon the petition
of one of Virginia’s creditors asking that the State of
West Virginia provide for the payment of certain bonds
of the State of Virginia of which he claimed to be the
bona fide holder, reported that the settlement of West
Virginia should be with the State of Virginia and not
with the Creditors of Virginia. And again in his mes-
sage of 1869 to the Legislature of West Virginia the
governor referred to the subject of the settlement of the
public debt of Virginia and stated that commissioners
had not been appointed by him up to that time owing to
the fact that the suit between the States was still pend-
ing. The State of Virginia having, by an act approved
February 18, 1870, provided for the appointment of
three commissioners to treat with the authorities of the
State of West Virginia, the governor of West Virginia,
by communication dated February 24, 1870, advised the
Legislature of West Virginia of the passage of that act
by Virginia, and thereupon the Legislature of West Vir-
ginia, on the 1st day of March, 1870, appointed a joint
committee of the two Houses of the Legislature to confer
with the Virginia Commissioners and report to the Leg-
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islature, provided, however, that such appointment of
commissioners should not in any manner prejudice the
rights of West Virginia involved in the suit in equity
brought against her by the Commonwealth of Virginia
as hereinbefore stated, which was still pending in this
court.

Afterwards, on March 3, 1870, the governor of West
Virginia was authorized by the Legislature to appoint
three resident citizens of the State to treat with the
authorities of the Commonwealth of Virginia upon the
subject of the proper adjustment of the public debt of
that State, but it was provided that nothing in that
action was to be construed as impairing the jurisdiction
of West Virginia over the counties of Berkeley and Jef-
ferson; but as there was an omission to make an appro-
priation to pay the expenses of West Virginia’s com-
missioners, and the resolution authorizing their appoint-
ment was passed on the last day of the session of the
Legislature, the Governor of West Virginia again in his
message of 1871 stated that no appointment had been
made owing to the lack of funds to pay the expenses of
such commigsion.

Pending the efforts thus being made on the part of
West Virginia, the general assembly of Virginia, on
February 20, 1871, through the Governor of that State,
tendered to West Virginia a proposition for an arbitra-
tion of the question relating to the public debt of that
State, the arbitrators not to be citizens of either
State, each State to appoint two arbitrators and the two
to select an umpire if deemed necessary. Thig proposal
made by the Commonwealth of Virginia was submitted
to the Legislature of West Virginia®on the 17th day of
February, 1871, but on the 15th day of February, 1871,
two days prior to the communication of this action of
the General Assembly of Virginia, the Legislature of
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West Virginia had passed a joint resolution authorizing
the Governor to appoint three disinterested citizens of
the State to treat with the authorities of the Common-
wealth of Virginia upon the subject of the adjustment
of the public debt of that State existing prior to the 1st -
day of January, 1861, to report on various matters re-
lating to the creation of the debt; upon the investments
held by the State of Virginia, and, providing, among oth-
er things, compensation for the commissioners and for
the employment of an accountant or clerk.

The proposal of Virginia relating to arbitréation was
referred by the Legislature of West Virginia 4o a joint
special committee of the two Houses, which committee
reported a preamble and joint resolution rejecting the
tender of arbitration made by the Governor of Virginia
because the adjustment of the debt should be subject
to the ratification of the legislatures of the two States
and because citizen commissioners from both States
would be necessarily more familiar with the circum-
stances attending the creation of the said debt and other
questions connected therewith. The said joint resolution
also invited the Commonwealth of Virginia to appoint
three disinterested citizens of that State as commission-
ers, with authority to treat with the commissioners,
theretofore authorized upon the part of West Virginia;
but it was provided that their report should be subject
to the approval and ratification of the legislature of the
State of West Virginia and the General Assembly of the
Commonwealth of Virginia; and the Governor of West
Virginia was also directed by said resolution to communi-
cate to the Governor of Virginia, without delay, certified
copies of the preamble and resolution. Accordingly, in
pursuance of this resolution, the Governor of West Vir-
ginia appointed three commissioners to negotiate with
the State of Virginia for a settlement of West Virginia’s
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equitable part of the public debt. After their appoint-
ment the said commissioners proceeded to Richmond,
where all the accounts, vouchers and other evidences of
the receipt and expenditure of the money were kept, and
there spent some time in the examination of such docu-
ments as were accessible, but realizing the necessity for
further and more accurate information than they could
obtain unassisted, they addressed a communication to
the second auditor of the Commonwealth of Virginia
soliciting specifically the necessary information. To this
request on the part of the Commissioners of West Vir-
ginia, the said second auditor made a reply in which he
declined to furnish the information desired, a copy of
which reply is herewith filed as ‘‘Exhibit No. 2’7 and
made a part of this answer.

The failure and refusal of Virginia to co-operate
with the said commissioners placed them at a great
disadvantage in the examination of the records at Rich-
mond, and they therefore obtained only such facts and
figures as to enable them to make an imperfect report to
the Governor of the State of West Virginia with refer-
ence to said public debt, showing the part of said publie
debt for which, in their opinion, according to such in-
formation as they could procure, West Virginia was
liable.

Respondent avers that by reason of the inability of
said commissioners to procure from the State of Vir-
ginia the necessary information concerning the public
debt and other matters connected therewith, their report
was not only very incomplete and inaccurate, but it ap-
peared therefrom, that in making their investigations
they wholly disregarded the provisions of the ordinance
of the Wheeling Convention adopted August 20, 1861,
and did not follow the method of settlement therein pre-
seribed and respondent avers that for these and other
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reasons the conclusions of said commissioners were not
agreed to or accepted by the Legislature of West Vir-
ginia ; but subsequently the Senate of West Virginia pro-
ceeded to make an investigation of the subject through
its Finance Committee, of which J. M. Bennett, who was
for eight years auditor of the old State of Virginia, and
whoge time expired when the city of Richmond was evac-
nated in 1865, was chairman. Said committee made a
report on the 22nd day of December, 1873, from which
it appeared that the State of West Virginia upon a
settlement with the Commonwealth of Virginia based
upon the provisions of section nine of the ordinance pass-
ed by the Commonwealth of Virginia at the Wheeling
Convention, did not owe to the said Commonwealth of
Virginia anything whatever, but that, on the contrary,
the said Commonwealth was indebted to West Virginia
on account of said debt on the 1st day of January, 1861, in
the sum of $512,000, not including interest. A copy of
said report is filed herewith, and made a part hereof as
Exhibit 3.

The State of West Virginia has never receded from
the provisions contained in section nine of the Wheel-
ing Ordinance with reference to the settlement of this
respondent’s just proportion of the public debt of Vir-
ginia, but has uniformly adhered thereto throughout her
history as a State; and the resolutions adopted by her
Legislature in recent years in which she declared that
she did not owe the State of Virginia anything on ac-
count of said public debt were based upon the said report
of the Senate Committee made in 1873 as aforesaid, and
upon Virginia’s persistent refusal to recognize the basis
of settlement provided for in said ordinance as the just
and true one upon which a settlement between the two
States could legally and equitably be made,

After the proposition of the Commonwealth of Vir-
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ginia to select arbitrators, which was declined by the
State of West Virginia as hereinbefore stated the said
Commonwealth of Virginia at no time signified her de-
sire to settle with West Virginia the matters relating to
West Virginia’s proportion of said public debt until the
adoption of a joint resolution approved March 6, 1894,
after she had compromised and settled with her creditors
and been released from all liability, which resolution
provided for the appointment of a commission of seven
members who were thereby authorized and directed to
negotiate with the State of West Virginia for a settle-
ment and adjustment of the latter State’s part of the
public debt proper to be borne by her, but which also
expressly provided that such commission should not
proceed with such negotiations until assurances should
be received from the holders of a majority in amount of
the certificates issued by Virginia under the acts here-
inafter referred to, that they desired the said commis-
sion to enter into and undertake such negotiations and
would aceept the amount so ascertained to be paid by the
State of West Virginia in full settlement of the one-third
of the debt of the original State which had not been
assumed by the State of Virginia; and it was also pro-
vided in said resolufion that in no event should said com-
mission enter into negotiations except upon the basis
that Virginia was bound only for the two-thirds of the
debt of the original State and which, as recited in said
resolution she had already provided for as her equitable
proportion thereof. Under the aforesaid resolution no
negotiations were proposed to West Virginia until the
vear 1895 and then only upon the conditions preseribed
in the joint resolution of 1894, which has never yet been
repealed or modified in this respect; and negotiations
were again offered by Virginia in 1906 but upon the
same condition, that West Virginia should enter upon
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such negotiations with the admission on her part that
the said Commonwealth of Virginia should only be liable
for two-thirds of said debt, which was again declined by
the said State of West Virginia.
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SCHEDCULE 3

Pages 12-20, Inclusive, of West Virginia’s Brief Upon the
Hearing on the Merits Upon the Report of the Special
Master.

Virginia Sought No Adjustment with West Virginia of
Any Part of the Public Debt as Alleged in Her Bill.

With reference to the efforts at settlement between
the two States touching the public debt, the bill makes
this averment:

‘“After the year 1865, and prior to the year
1872, attempts were made at different times by
the public authorities of both the Commonwealth
of Virginia and the State of West Virginia, re-
spectively, to ascertain their contributive propor-
tions of the common liability resting upon them
for the public debt of Virginia contracted prior
to January 1st, 1861; hut all such attempts
proved ineffectual and vain, and no accounting
or settling of any kind was ever had between the
two States in regard to this debt.”’

Record, p. 10.

The answer of the defendant to this paragraph of
the bill appears in the record at pages 149-154. The
facts in relation to this matter are as follows: -

The first governor of West Virginia, the Hon.
Arthur I. Boreman, in his first message to the first legis-
lature of that State, in diseussing the financial condition
and prospects of the new State, said:

““The constitution provides that this State
shall assume an equitable proportion of the debt
of Virginia, prior to the first day of January,
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1861, but no settlement can be made at present,
and when it is made our ‘equitable proportion’
cannot be much.”’

In his message, dated January 16, 1866, to the legis-
lature of that year, Governor Boreman, after quoting
section 8 of article 8 of the constitution of West Vir-
ginia, says that the execution of this provision of the
constitution had theretofore been impracticable on ac-
count of the existence of the war, but now that the war
is over and peace is restored, he recommended the ap-
pointment of commissioners on behalf of the State to
meet a like commission from Virginia.

Prior to December, 1866, Virginia instituted a suit
in equity against the State of West Virginia in this
Honorable Court for a decision of the question whether
or not the counties of Berkeley and Jefferson consti-
tuted a part of the State of West Virginia. This cause
was not determined until the 6th day of March, 1871, on
which day it was decided in favor of West Virginia.
During pendency of this suit no adjustment of West
Virginia’s liability, as provided in the ordinance, could
be made, because until the boundaries of West Virginia
were definitely determined it could mnot possibly be
known what (1) amount of money was spent within the
boundaries as State expenditures, (2) what her just pro-
portion of the expenses of the State government was,
nor (3) the amount paid into the State treasury from
her counties, as provided by the ordinance.

In his message to the legislature of 1867, Governor
Boreman refers to his recommendation of the appoint-
ment of commissioners, made in last message, to meet
commissioners from the State of Virginia, and states
that it had not been done because the authorities of Vir-
ginia had made no provision for such settlement. He
states that he was informed that the Honorable Alexan-
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der H. H. Stuart, of Virginia, together with two others,
had been appointed under a resolution adopted by the
general assembly of Virginia; first, for the purpose of
securing a reunion of the two States, or secondly, for the
purpose of adjusting the public debt and for a fair divis-
ton of the public property. On February 28 of the same
year, the legislature of West Virginia by resolution de-
clared that the people of that State'were unalterably
opposed to a reunion with the people of Virginia, but
expressed the willingness of West Virginia to effect a
prompt and equitable settlement between the two States,
and directed the Governor as soon as the said suit in the
Supreme Court of the United States relating to the
counties of Berkeley and Jefferson had been disposed of,
to appoint three commissioners on the part of West Vir-
ginia to treat with commissioners of Virginia upon the
matter of adjusting the public debt as provided in the
ordinance of 1861 and the constitution of West Virginia
(W. Va. Compilation, vol. 1, pp. 444-6).

In January, 1868, the governor of West Virginia in-
formed the legislature in his annual message, that the

““Commissioners to treat with Virginia in re-
gard to the public debt of that State, have not yet
been appointed under the resolutions of that sub-
ject adopted by the legislature, February 28, 1867.
The resolutions preseribe that the suit brought
by Virginia in the Supreme Court of the United
States, to recover jurisdiction over the counties
of Berkeley and Jefferson, shall be finally disposed
of hefore such appointment shall be made, which
event has not yet transpired; and, if it had, there
might still be a question whether such settlement
should take place in the present condition of af-
fairs in Virginia.”’

The ‘“present condition of affairs in Virginia’ re-
ferred to was doubtless that arising out of the
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anomalous situation cansed by the refusal of Congress
to admit representatives from Virginia, from December,
1865, until the State was re-admitted into the Union in
1870. Congress, it appears, refused to recognize as valid
the legislature that assembled under the Alexandria con-
stitution of Virginia. Later, the State was placed under
military government; a new constitution was adopted in
1868, ratified by the people in July, 1869, and Virginia
re-admitted into the Union January 26, 1870. No nego-
tiations could properly or safely have been carried on
with Virginia during this period of ‘‘reconstruction,’’
even if the suit to recover Berkeley and Jefferson coun-
ties had not been pending.

Again, in his message in 1869 to the legislature of
West Virginia, the governor stated that commissioners
bad not been appointed by him up to that time, owing to
the fact that the suit between the States was still pend-
ing. Virginia having, by an act approved February 18,
1870, provided for the appointment of three commis-
sioners to treat with the authorities of West Virginia,
" the Governor of West Virginia, by communication dated
February 24, 1870, advised the legislature of West Vir-
ginia of the passage of that act; and thereupon the legis-
lature of West Virginia, March 1, 1870, appointed a
joint committee of its two houses to confer with the Vir-
ginia commigsioners and report to the legislature, pro-
viding, however, that such appointment of commission-
ers should not in any manner prejudice the rights of
West Virginia involved in the suit then still pending in
this court respecting the counties of Berkeley and Jet-
ferson (W. Va. Comp., vol. 1, pp. 446-7).

On Mareh 3, 1870, the Governor of West Virginia
was authorized by the legislature by joint resolution fo
appoint three resident citizens of the State, to treat with
the authorities of Virginia upon the subject of the publie
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debt of that State, but it was provided that nothing in
that action was to be construed as impairing the juris-
dietion of West Virginia over the counties of Berkeley
and Jefferson (W. Va. Comp., vol. 1, pp. 447-8). As the
resolution was passed on the last day of the session, and
as there was omission to make appropriation of money
to carry out its provisions, the Governor of West Vir-
ginia, in his message of 1871, stated that no appointment
had been made owing to the lack of funds to pay the
compensation and expenses of such commission.

Pending the efforts thus being made on the part of
West Virginia, the general assembly of Virginia,
through the governor of that State, tendered to West
Virginia a proposition for an arbitration of the question
relating to the debt, the arbitrators not to be citizens of
either State, each State to appoint two, and an umpire
to be chosen by the arbitrators if deemed necessary. This
proposal was submitted to the legislature of West Vir-
ginia on February 17, 1871, but on the 15th, two days
prior to the communication of this action of Virginia,
the legislature of West Virginia had passed a joint reso-
lution, authorizing the governor to appoint three disin-
terested citizens of the State to treat with the authorities
of Virginia upon the subject of the adjustment of the
public debt of that State existing prior to January 1,
1861, to report on various matters relating to the crea-
tion of the debt, upon the investments held by the State
of Virginia, and, providing, among other things, com-
pensation for the commissioners and for the employ-
ment of an accountant or clerk (W. Va. Comp., vol. 14
pp. 448-9).

The proposal of Virginia relating to arbitration
was referred by the legislature of West Virginia to a
joint special committee of the two houses, which commit-
tee reported a preamble and joint resolution, rejecting
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the tender of arbitration hecause the adjustment of the
debt should be subject to the ratification of the legisla-
ture of the two States, and because citizen commission-
ers from the two States would be necessarily more
familiar with the circumstances attending the creation
of the said debt and other questions connected therewith.
This joint resolution algo invited Virginia to appoint
three disinterested citizens of that State as commission-
ers, with aunthority to treat with the commissioners
theretofore authorized upon the part of West Virginia;
but it was provided that their report should be subject
to the approval and ratification of the legislature of the
State of West Virginia and the general assembly of the
commonwealth of Virginia, The Governor of West Vir-
ginia was directed by said resolution to communicate to
the Governor of Virginia, without delay, certified copies
of the preamble and resolution (W. Va. Comp., vol. 1,
pp. 449-54). Accordingly, the Governor of West Vir-
ginia appointed three commissioners for the purpose
aforesaid. This commission is known as the ‘ West Vir-
ginia Debt Commisgion of 1871.”" After their appoint-
ment they proceeded to Richmond, where all the evi-
dences of the receipt and expenditure of the money were
kept, and there spent some time in the examination of
such documents as were accessible. Realizing the necessi-
ty for further and more accurate information than they
could obtain unassisted, they addressed a communica-
tion to the second auditor of Virginia, soliciting spe-
cifically the necessary information. To thig request the
gecond auditor made a reply, in which he declined to fur-
nish the information desired, a copy of which reply is
filed as ‘‘Fixhibit No. 2’7 of defendant’s answer (R., p.
166).

Soon after their appointment the commission ad-
dressed a letter to the Governor of Virginia, notifying
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him of their appointment, their organization, and the
duties put upon them, and requesting him to indicate at
his earliest convenience’ what ‘‘channel of communica-
tion will be open to us.”” Nearly a month later they
received from the Governor of Virginia a copy of a let-
ter from him to the Governor of West Virginia, de-
clining to recognize the West Virginia commissioners
(W. Va. Comp., vol. 1, pp. 457-9). A few weeks later, in
his message to the legislature, the Governor of Vir-
ginia ‘‘proceeds,’”” to quote the language of the West
Virginia Debt Commission, ‘‘to asperse the good faith
of the State of West Virginia’’ (W. Va. Comp., vol. 1,
p. 463). Having failed in their effort to obtain either
the recognition or the cooperation of the governor or the
second auditor of Virginia, the commission left Rich-
mond, because, as they say in their report, ‘‘further stay
was not likely to add to the scant information already
gleaned by them from the public document’ (W. Va.
Comp., vol. 1, p. 462).

The failure and refusal of Virginia to recognize, re-
ceive, or co-operate with the commissioners placed them
at a great disadvantage, and they therefore obtained
only such facts and figures as enabled them to make an
imperfect report to the Governor of West Virginia with
reference to the matters with which they were charged;
and because of the incompleteness and inaccuracy of
their report, and because it appeared therefrom, that in
making their investigations they wholly disregarded the
provisions of the ordinance of the Wheeling convention
adopted August 20, 1861, and did not follow the method
of settlement therein presecribed, their report was not
adopted by the legislature of West Virginia. In 1873,
the Senate of West Virginia made an investigation of
the subject of the debt, through its finance committee, of
which J. M. Bennett, who was for eight years auditor of
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the old State of Virginia, and whose time expired when
the city of Richmond was evacuated in 1865, was chair-
man. This committee made a report on December 22,
1873, from which it appeared that West Virginia upon
a settlement with Virginia, based on the provisions of
section nine of the ordinance, did not owe to Virginia
anything whatever, but that, on the contrary, Virginia
was indebted to West Virginia on account of said debt
on January 1, 1861, in the sum of $512,000, not including
interest. A copy of this report is printed in the record
at page 166, ag Eixhibit 3 of defendant’s answer.

A few weeks after the West Virginia Debt Commis-
sion of 1871 retired from Richmond after their fruit-
less endeavors there for recognition and co-operation,
and after the Governor of Virginia had, in his mes-
sage to the general assembly, questioned the good
faith of West Virginia, Virginia passed her first fund-
ing act, that of 1871, in which she assumed two-thirds of
the amount of the debt as her full share, and, i violation
and repudiation of section wmine of the ordinance of
August 20, 1861, arbitrarily set aside the other one-third
as West Virginia’s portion.” This is the more remarka-
ble when it is remembered that she refers to and quotes
from said section nine of the ordinance in the preamble
of this act (R., p. 18). And to the same effect were the
funding acts of 1879, 1882, and 1892. The joint resolu-
tion of the general assembly of Virginia, approved
March 6, 1894, to provide for adjusting the portion of
the debt to be borne by West Virginia, and creating the
Virginia Debt Commission, provides (R., p. 49):

“‘But said commission shall in no event enter
into any negotiation hereunder except upon the
basis that Virginia is bound only for the two-
thirds of the debt of the original State which she
has already provided for as her equitable pro-
portion thereof.’’
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And the aet of the general assembly of Virginia, ap-
proved March 6, 1900, is to the same effect, namely, that
Virginia is liable for two-thirds only of the debt as her
part thereof, which she has already provided for.

West Virginia, since the passage of the funding act
of 1871—certainly since the adoption of the joint resolu-
tion of 1894,—could enter upon negotiations with Vir-
ginia upon no other basis. West Virginia must agree,
as a preliminary to any such negotiations with Virginia,
that Virginia was liable for two-thirds only of the debt,
that this was her ‘‘equitable proportion,’’ and that she
has settled that. And what besides would it be held that
West Virginia recognized or admitted or agreed to had
she entered into negotiations with Virginia on such
basis? Thig, that she had recognized that she was liable
for the other third as her ‘‘equitable proportion;’’ for,
it would be reasoned, that since it takes three-thirds to
make a whole, and as Virginia was liable for two
thirds only, West Virginia must be liable for the oth-
er third. Tt is and was not reasonable to ask that West
Virginia should place herself in such a position, especi-
ally as it would have set aside the agreement West Vir-
ginia made with reference to her portion of the debt and
the method of ascertaining the same, contained in sec-
tion nine of the ordinance,

West Virginia has never receded from the said pro-
visions of the ordinance with reference to the settlement
of her just proportion of the publie debt of Virginia, but
has uniformly adhered thereto throughout her history as
a State. The resolutions adopted by her legislature in
recent vears, in which she declared that she did not owe
the State of Virginia anything on account of said debt,
and would not negotiate with her concerning the same,
were hased upon the said report of the finance commit-
tee of 1873, upon Virginia’s persistent refusal to recog-
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nize the basis of settlement provided for in said ordi-
nance, and upon the conditions of negotiations dictated
by Virginia in her said joint resolution of 1894 and said
act of 1900.

After the said proposition of Virginia, made in 1871,
to select arbitrators, which was declined by West Vir-
ginia, as hereinbefore stated, Virginia at no time signi-
fied her desire to settle with West Virginia the matters
relating to West Virginia’s proportion of said public
debt, until after the adoption of said joint resolution ap-
proved March 6, 1894, whereby she had compromised and
settled with her creditors and been released from all
liability, which resolution provided that the commission
thereby created should not proceed with negotiations
with West Virginia until assurances should be received
{from the holders of a majority in amount of the certifi-
cates issued by Virginia under her funding acts, herein-
before referred to, that they desired the commission to
undertake such negotiations and would accept the
amount so ascertained to be paid by West Virginia in
full settlement of the one-third of the debt of the original
State which had not been assumed by Virginia; and also
that in no event should said commisgion enter into nego-
tiations except upon the basis that Virginia was bound
only for the two-thirds of the debt of the original State
and which she had already provided for as her equitable
proportion thereof. Under this resolution no negotia-
tions were proposed to West Virginia until the year
1895, and then only upon the conditions preseribed in
said joint resolution of 1894, which has never yet been re-
pealed or modified in this respect. Negotiations were
again offered by Virginia in 1906, but upon the same
condition, that is, that West Virginia should enter upon
such negotiationg with the admisgion on her part that
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Virginia should be liable for two-thirds only of the debt,
which was again declined by West Virginia.

It will be clearly seen, therefore, that the allega-
tions in the bill that ‘‘attempts were made at different
times by the public authorities of both the commonwealth
of Virginia and the State of West Virginia, respectively,
to ascertain their contributive proportion of the common
liability,”’ is mnot supported to the extent and effect
sought to be shown by the bill filed in this case.

It is averred in the bill that it was soon apparent
that Virginia had by the act of March 6, 1871, assumed a
heavier burden than she was able to bear, and other
plans for the settlement of the debt were attempted to be
made by the action of the General Assembly on March
28, 1879, and February 14, 1882, until at length, it is
alleged, that a final and satisfactory settlement of the
portion of the debt of the original State which Virginia
should assume and pay was definitely concluded by the
act of February 20, 1892, See R., pp. 21-47. Virginia
files with her bill copies of each of these acts of her
General Assembly as Fxhibits Nos. 2, 3, and 4. It is
also shown by the bill that Virginia, by her act of March
30, 1871, sought to fix her liability npon the basis of two-
thirds of the original debt, and it is alleged that this was
the intention of that act.
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SCHEDULE 4.

INDEX TO THE METHOD 0F CoMPUTING INTEREST ON 'WEST VIRGINIA'S SHARE
or THE DesT As 1T ExrsteEp JANvary 1, 1861.

In literary and
Total sinking funds
bonds and in the Net amount.
outstanding hands of Board
of Public Works.

Group 1—6's.......... $ 9,729,326.36 $ 772,055.83 $ 8,957,271.03
sl o e 452,200.00 190,200.00 262,000.00
L L L e e 350,000.00 254,500.00 95.500.00
A e 125,393.27 18,680.02 106,713.25
B—68..cciennn 8,861,864.33 773,689.18 8,088,175.15
6—6'8. 0 eiaeaan 13,082,500.00 B g Y 13,082,500.00
T—B28. v mmswnis 1,059,500.00 547,000.00 512,500.00
=l L 1,815,204.50 Nt 1,815,204.50
i 5,000.00 5,000.00 o e
Motadeciilaices $35,480,988.46 $2,561,124.53 $32,919,863.93
Accrued interest January 1, 1861 .......cooiiiiiiiann 977,209.89
Sotal debbs. n il el iy e e e e e, $33,897,073.82
West Virginia’s proportion ..........cceevitiisnrananns 7,182,607.46
West Virginia’s proportion, per cent of total debt. 21.2¢9;

Group 1—67 registered bonds redeemable at the pleasure
of the General Assembly .......civivviianes $8,957,271.03

Interest upon West Virginia’s share of these
bonds iz computed from January 1, 1861, to
January 1, 1913.
Group 2—57% registered bonds redeemable at the pleasure
of the General Assembly ................... 262,000.00
Interest uponr West Virginia’s share of these
bonds is computed from .January 1, 1861, to
January 1, 1913,
Group 3—6% annuity on old James River stock ........ 95,500.00
Interest upon West Virginia’s share of these
annuity is computed from January 1, 1861, fo
January 1, 1913.
Group 4—69: registered bonds redeemable in 20 years, .. 106,713.25
No interest is eharged against West Virginia on
her share of these honds.
Group 5—69 registered bonds redeemable in 34 years...  8,088,175.15
Interest upon West Virginia’s share of the
bonds, each of the four loans listed in this
group, is computed from January 1, 1861, to a
date 34 years after the date of the act
authorizing such issue.
Group 6—67% coupon honds redeemable in 35 years ..... 13,082,500.00
The interest upon West Virginia's share of these
bonds is comvputed from January 1, 1861, to
March 29, 1886, being 35 years after March 29,
1851, the date of the act authorizing this issue.
Group ™—6% registered bondsg in lieu of coupon bonds
redeemable in 35 years ........civiiiniiias 512,600.00
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Interest upon West Virginia’s share of these
honds is computed from March 29, 1886, being
35 years after March 29, 1851, the date of the
first act authorizing issue of coupon bonds for
which these bonds were exchanged,
Group 8—5% sterling coupon bonds redeemabledn 35 years  1,815,204.50
Interest upon West Virginia’s share of these
bonds is computed from January 1, 1861, to
March 29, 1886, being 35 years after March 29,
1851, the date of the act authorizing this issue.

GROUP 1.

6% REGISTERED BoNDS REDEEMABLE AT PLEASURE oF GENERAL ASSEMELY,

Amonnt.

Alleghany & Huntersville Road .........veuvnvrnninnans $ 2,700.00
AP G E BB E N I 0 S R S e, e e 232,400.00
Berryville & Charlestown Turnpike Co. ........c.ovuunn. 6,400.00
Beverly & Falrmont Boad .. cucediivs o s st st 16,600.00
HnasHidoen BIread B0 s e s s T s 32,200.00
Aty Podnt R allroad (00 = 5t s esle s eisie s hs e aomraararn 49,600.00
Charlestown & Point Pleasant Turnpike Co, ............ 20.800.00
Charlestown & Point Pleasant Turnpike Co. ............ 5,800.00
Cacapon & North Branch Turnpike Co. ................. 11,000.00
iriherlantdoGan Toad.  vs i s s s s B 61,600.00
Clarksbhurg & Buckhannon Turnpike Co. ...cvovrrnnnnn.. £,000.00
By e MR A 0 BT i e B O 4,000.00
1B Mes s vash BTAn 0iE s O a7 (AR S TRE S LS e e S 16,500.00
Dragon Swamp Navigation Co. .......coovenvun.. T 1,464.00
Exchange Bank of Virginia and Northwestern Bank of

B T8 E o3 E T B R e e e I S e e e 440,257.00
Giles Fayette & Kanawha Turnpike Co. .......oovvo.... 9,000,00
Goose Creek & Little River Navigation Co. ............. 7,000.00
Blalliday Cove Thirmnklie fln, s LRt o e ] 4,700.00
Hardy & Winchester Turnpike €0, .- v.vuurininnnnrsnn.. 15,600.00
Howardsville & Rockfish Turnpike Co. ................. 5,000.00
Hampshire & Morgan Turnpike Co. -......0voenoonenn.. 4,600.00
s Topry ol e e e 1,358.00
ahkee ol VI R e wdie ~oinny (et e d S T 97,800.00
piamaes. RIver & Banawhia C0. v rvmie soemis s b 1,773,431.59
Jamies River & Kanawha 00, oo oviiii e msnsns i 229,034.00
James River & Kanawha Co. ........c...oieiiinunn.n. 1,205,100.00
AR T R B B ST T o 6 B e e S 106,350.00
St T AR Gy s M B S e s N e SR 166,150.00
g AT SRR SR iR B e L AT S eib e F e e e 126,987.00
R R A s S N S e e e AN 12,900.00
Lewisburg & Blue Sulphur Springs Turnpike Co, ....... 1,000.00
Lafayette & English Ferry Turnpike Co. ............... 2.550.00
Lynchburg & Buiffalo Springs Turnpike Co. ............ 8,500.00
VIR o) (eI e 2o (I S I 3,000.00
flarehall & Ohio TUrDDIRE 0. .. . aveims e s 9,000.00
Moorefield & North Branch Turnpike Co. ............... 10,700.00
Morgantown & Bridgeport Turnpike Co. ................ 1,040.00
Moorefield & Alleghany Turnpike Co. ......ooovunnnnn.. 3,600.00
Naitiral Bridee Turnpike Q0. ..o . s veese s ohnisis o 6,100.00
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North Western Turnpike Road ............cccivvnnn, Jels 53,850.00
North Western Turnpike Road .........c.ociiiiecninnns 6,600.00
North Western Turnpike Road ........ccovevnuierannsns 2,000.00
North Western Turnpike Road .........ccoiiiianeacann 5,904.73
North Western Turnpike Road ........c.ovievriannenans 2,100.00
Newmarket & Sperryville Turnpike Co. ................ 9,100.00
Ohio River & Maryland Line Road ......cocvevevenenan 12,000.00
Ohio River & Maryland Line Road ..............ccaoun. 6,600.00
Orange & Alexandria Railroad Co. ......ovvvivvnennnnnn 108,200.00
Potarshure: - Rallnead G0: ... o oo ciones easvisissisnieases 147,580.00
Portsmouth & Roanoke Railroad Co. .....coovvviiinnn.. 64,950.00
Portsmouth & Roanoke Railroad Co. .......... ... ..., 50,000.00
Pittsylvania, Franklin & Boutetourt Turnpike Co. ...... 9,090.10
Richmond & Petersburg Railroad Co, ........ccvvvennnn 175,900.00
Richmond & Petersburg Railroad Co. .....oovvienevann. 49,700.00
AT a0 10 (ko B IR e SR S e b S S . e 12,900.00
Rappahanmork €0, i aiss ool aiaieaise s slsimea s 95,000.00
Red & Blue Sulphur Springs Turnpike Co. ........c0uun 4,900.00
LAy Ao MAVISARON E100 o 0 n i e s b a8 e e B B et e 6,000.00
Richimond & Danville Railroad Co. ...iveverrnvnrnonanss 378,090.00
Richlands to Kentucky Line Road .........ccocuiiiuennnn 3,6520.00
Rockys Mount Turnpike €. ....eeeeivassonesnsnsoneases 9,800.00
Rich Pareh Il -G0: oo i aitie cldias oa s sim s s rein arere s 1,100.00
Staunton & Parkersburg Road ........c.vvvvvivnvrsnenns 1,900.00
Staunton & Parkersburg Road .........ccoviiiiinnninnn. 16,510.00
Salem & Pepper’s Ferry Turnpike Co, .....cvvirnuenrans 4,900.00
Salem & Newecastle Turnpike Co. ....vvvveevmiennveanns 3,875.00
South Western Turnpike Road .........icvveeninenanin 71,970.00
South Western Turnpike Road .......ccviviviiiiinnnnn, 123,162.00
Smithes Biver Navigation 00, il om it annie seis saaials 2,600.00
Tazewell Court House and Fancy Gap Road ........... 3,420.00
A e A T R g s e e L S 37.900.00
T e b o B s S s M e e S S 232,413.00
YValley Turnpils Q0] ciiacsis s vim wanamsiosas b 22,664.00
Nirginia & Maryland Bridege Coo ool i siiia s sii . 8,200.00
Virginia, Tennessee Railroad Co. ........vcivennccivass 66,800.00
Winchester & Potomac Railroad Co. ......ovniirinrnnnn 133,935.u0
Wheeling, West Liberty & Bethany Turnpike Co. ....... 8,467.61
Weston & Fairmont Turnpike Co. . ......ccvevuvunassass 4,000.00
Weston & Gauley Bridge Turnpike Co. «..ovviivnnnannnn 5,000.00
Wellsburg & Bethany Turnpike Co. ......c.oociiiiia.... 1,700.00
Nellliarhsport Tarnpike W00 5 s n v deiesiesisanral 800.00
e T T e T e L e e ! 2,272,348.00

$ 262,000.00

Elapsed time from Janury 1, 1861, to October 1, 1813 = 52 years, 9
months,

West Virginia’s share, computed at 21.2% of the above...$ 1,898,941.46
Interest on West Virginia's share ......ovviiiinonnnnnn. 6,010,149.72
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GROUP 2.
5% REGISTERED BoNDS REDEEMABLE AT PLEASURE OF (GENERAL ASSEMBLY.
Portsmouth & Roanoke Railroad Co. ..........cvvvnnns, $104,000.00
Portsmouth & Roanoke Railroad Co. ....ovviineninnnnns 100,000.00
Richmond, Fredericksburg & Potomac R. R. Co. ......... 5.000.00
Winchester & Potomac Railroad Co. ...uwensasioiies s £,000.00

$262,000.00
Elapsed time from January 1, 1861, to October 1, 1913 ;_5?;&;1';,_‘.}
months,

West Virginia’s share, computed at 21,2% of the above. . $55,544.00
Interest on West Virginia's share ..o aaingd i i 146,497.30
GROUP 3.

James RIVER ANNUITY, 6%.
RTINS YOI B po e R LR e SR $95,500.00

Elapsed time from January 1, 1861, to October 1, 1913 = 52 years, 2
months.

West Virginia's share, computed at 21.29; of the above. . $20,246.00
Interest on West Virginia’s share ...........c.covuann 64,078.59
GROUP 4.

6% ReeisTERED BoNDS REDEEMABLE IN 20 YEARS.
Staunton & Parkershurg, Loan No. 16, act of March 16, 18328 $106,713.25

No interest charged to West Virginia on this loan.
West Virginia’s share, computed at 21.29 of the above... $22,623.21

GROUP 5.

6% REGISTERED Bowps REDEEMABLE 1% 24 YEARS.

James River & Kanawha Co.,
Act March 23, 1860 ........ $2,492,400.00
West Virginia's proportion
e e e $528,388.80
Interest on West Virginia’s
share from Janunary 1,
L8R, To- March 28,080 o oo ool s e $1,053,332.51
Being 34 years after March
23, 1860, the date of the act
authorizing this issue. Elapsed
time, 33 years, 82 days.

(Loan No. 91.)

Registered bonds issued for
redemption of warrants, act
Mareh 17, 1866 ... .oy, 2,698,700.00
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West Virginia’s proportion
(TS S S e e S e i s e 572,124.40
Interest on West Virginia's
share from January 1,
) B T S ) e s B s e 1,00%,642.29
Being 34 years after March
17, 1856, the date of the act
authorizing this issue. Elapsed
time, 29 years, 76 days.

(Loan No. 93.)

Registered bonds, act March 18,
TREB s o s i 2398,900.00
West Virginia's proportion
I B AT S R S 84,566.80
Interest on West Virginia’'s
share from January 1,
1861, bo Mareh: 18, IROB . (i i e s amy sewsyes 158,364.86
Being 34 years after March
18, 1858, the date of the aect
authorizing this issue. Elapsed
time, 31 years, 77 days.

(Loan No. 90.)

Registered bonds (coupons at-
tached),
Acts March 29, 1951}
May 26,-1852¢ . oo . owe. 249807515
West Virginia’s proportion
(@ BEB00 i s e s e e 529,613.13
Interest on West Virginia's
share from January 1,
160t Mareln 290 AREES o conrsn hoatm L e 770,306.41

Being 34 vears after March
29, 1851, the date of the first
act authorizing this issue.
Elapsed time, 24 years, 88 days.

Y e R S T S $8,088,175.15 $1,714,693.13 $2,984,656.07

GROUP 6.
6% Covurox BonDs REDEEMABLE 1IN 35 YEARS.

Coupon bonds, act of March 29, 1851 ......covivvuiesnn $13,082,500.00

Flapsed time from January 1, 1861, to March 29, 1886 2= 25 years, 88
days. Being 85 years after March 29, 1851, the date of the act anthoriz-
ing this issue.

West Virginia’s share computed at 21.29% of the above... $2,773,490.00
Interest on West Virginia's share ..............0.050000s 4,200,367.40



Brizr vor BonpmoLping CREDITORS 183

GROUP 7.

69 REGISTERED BoxNDs REDEEMABLE IN 30 YEARS.
(Loan No. 92.)

Registered bonds in exchange for coupon bonds, act of
March 18, 1856

$108,650.00

West Virginia’s share, computed at 21.29% of the above ..
164,547.17

Interest on West Virginia's share

GROUP 8.

5% SterniNg CouvroNy Bowns REDEEMABLE IN 35 YEARS.

$1,815,204.50

Sterling coupon bonds, act of March 29, 1851

West Virginia’s share, computed at 21.2¢, of the above.. $384,823.35

Interest on West Virginia’s share ...........covnvuunnns 485,666.31
SUMMARY,
Net total Amount
amount of chargeable to Interest on
bonds ‘West Virginia West Virginia’s
outstanding. @ 21.29. share.
ET 1 0 S e S S $ 8,957.271.03  $1,898,941.46 $ 6,010,149.72
i e e 262,000.00 55,644.00 146,497.30
s e AN RS 95,600.00 20,246.00 64,078.5%9
R R S 106,713.25 22,623.21 S e e
T 8,088,175.15 1,714,693.13 2,984,656.07
e S L 13,082,500.00 2,773,490.00 4,200,367.40
e e e e e AN 512,600.00 108,650.00 164,647.17
o EE TN e i 1,815,204.50 384,823.35 485,666.31
$32,919,863.93  $6,979,011.15 $14,055,962.56

SCHEDULE '5.

West Virginia Debt. The Amount West Virginia Should Pay on the Various

Bases Shown in Point Seven.

Basis—PAYMENTS MADE BY VIRGINIA ON AccoUxT oF HER SHARE OF THE

DgsBT.
Estimated
From Exhibit amounts [Estimated]
No. 7 of the acerued Oct. 1, 1913..
plaintiff’s bill. since 1906.
Ipterest paid ......... $35,661,642.82  $6,200,000.00 $41,850,000.00
to Feb. 1, 1906. to Feh.1, 1913,
about
Bonds taken up ....... 10,771.791.49 1,328,100.00 12,099,891.4%

to Sept. 30,1905 to July 14,1913
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New bonds issued and
outstanding ........ 25,537,820.00 #1,153,907.73 24,383,912.27
1905 report

*Deduct.

Total paid out by Vir-
ginia—about ...... 71,861,253.31 o 78,333,803.76
The court found that Virginia’s proportion was 76.51% and West
Virginia’s 23.5%.

[.235
Ratio J———- ! = 0.30715
. - | -7651 |
Mult'lplled B i e e e $78,333,803.76
Equivalent payment by West Virginia on her share...... 24,060,227.82

BASIS—CONSTITUTIONAL PLEDGE.

6’s.* 5’s* Total.
West Virginia proportion,
186l o o $ 6,731,361.24 $ 451,146.22 $ 7,182,507.46
‘34 years interest 204% 170%
amounts to c. . ieoene: 13,731,976.93 766,948.57  14,498,925.50
Total o eni $20,463,338.17 $1,218,094.79 $21,681,432.96

*See table below.
Basts—1871-1891 FunDING ACTS OF VIRGINIA.

The court has decided that West Virginia owed $7,182,507.46 out of
4 total debt of $33,897,073.82 January 1, 1861.

Under the State of Virginia Refunding Plan in 1871, 34-year bonds
bearing 6% and 5 % interest from July 1, 1871, were offered par for
par for principal and interest of that portion of the joint debt settled
for by Virginia in new bonds bearing same rates of interest. 6%
accrued interest was allowed on 6% bonds and 5% for 5% dollar bonds.
(Sterling bonds were extended, not exchanged.)

TFrom the Master’s report it appears that the

Amount of 6’S WaS....ocvierneenneraieennn $31,767,939.21
Amount of 5'S WaS.....coeeeeecicioeancens 2,129,134.61
Out of a total of . .....covveeeeneeiinnnnn, $33,897,073.82

debt, as of January 1, 1861.

Proportion of 6's......coccoiiiiiiiiiltn 93.718829%

Proportion of 5'S........ciiiiiiiiiiiiiinns 6.281189%
On this basis, the West Virginia share is:

68 e e $6,731,361.24

Bls 0o o Saa s L S i 451,146.22

Outofatotal of ........ccovviiiiniennenn. $7,182,507.46
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Interest from January 1, 1861, to July 1, 1871, at—

BYP—1014 YEATE ..uvovcersaanciranss snasecncs 520
6% —1015 FOATE ...vorrncreissmasaasnsesionasas 639%
Settlement of 1871 applied to West Virginia debt:
Prineipal. Interest. ‘T'otal.
Bl raamdings $ 451,146.22 $ 236,851.77 § 687,997.99
e i 6,731,361.24 4,240,757.568 10,972,118.82

$7,182,507.46 $4,477,509.35 $11,660,116.81
Interest at 5%, July 1, 1871, to July 1, 1891, 20 yvears, 1009 ; at 6%,
120%. .
Amount settled for—

Principal as above .......coccairiaiian $11,660,116.81
Interest at 1009 on 5's..... $ 687,997.99
Interest at 1209 on 6's..... 13,166,642.58
—————  13,854,640.57
T e e e $25,514,657.28
Virginia offered 19/28 of principal and interest in new ecentury bonds.
19/28 of SI5A1L66T.38 o iiosaoiiavaiinan. $17,313,517.51
The century bonds have paid—
20 for 10 years to July 1, 1901..........cc0iuunnes 209
39 for 12 years fo July 1, 1913.......ccvvnnnnnnn 369
56 i

Value of settlement on 1871-1891 basis, as of July 1, 1913:

Principal dn 1891 ...ciivenronsaerssvnnees $17,313,517.51
569% interest to July 1, 1913 ............... 9,695,569.81
et U IR e Al e = e e 27,009,087.32

Basis 1871-1879-1891 FuxpiNg AcTs oF VIRGINTA.

Total amount of settlement of 1871, if applied to West Virginia debt
(from preceding statement), July 1, 1871:

B 7 5 e v e R A S e e $ 687,997.99
BIEL laiss 25 v vl amarator ol h s R e 8 SRR R b s 10,972,118.82
$11,660,116.81

Tn 1879 Virginia offered 509, for acerued interest and par for
principal in 40-year bonds dated January 1, 1879, paying 3% for ten
vears, 49, for 20 years, and 5% for the last ten years. \

Per cent.
Acerued interest July 1, 1871, to January 1, 1879—
714 years at 6% on 6% bonds ........... ... 45
One-half accrued dnferest ..........cccciiaidanees 2214
Principal ....ccviiniearianrrenrsserstasrisanaaans 100

Total gettled: TOP Licsciaeeainiims e o 12215
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Tlo years at 5% on 5% bonds .......cvvvivennnnn. 3714
One-half acerued interest ......coviiiriinrvnnnenn 1834
R e sy 100
487 B e e e 11834
B o e e e e $ 816,997.61
1223605 0f SLO9TLLIS82: vy L mas s s 13,440,845.55
DO e i s s s e A e e et = (I R $14,257,843.16

Principal of new 40-year bonds:

Accrued interest to July 1, 1891—10 years at 3%.... 309%
Acecrued interest to July 1, 1891—214 years at 4%... 10%

O e s 40%

A0 ol $14, 20T RAZ 16 Lol $5,703,137.26
Amount settled for in 1891:

PHneipal s ahove . e hae e S $14,257,843.16

Taterert alidir: - o ol o itenbia i 5,703,137.26

¢ e B o e e $19,960,980.42

[}
In 1891 Virginia paid 19/28 of principal and interest in new century
bonds.

1028 of /BL960-080.42 S0 GG ek e $13,644,951.00

Century bonds have paid 569 interest to July 1, 1913.
Value of seftlement on 1871-1879-1891 basis, as of July 1, 1913:

Prinelpal dn e B e e e ey $13,544,951.00
86% interest to July:d, 1908 . .. e . 7,685,172.56
TEORAKE e vora e it e o r o by e B e a0 At S5 $21,130,123.56

Basrs 1891 FuspiNg AcT oF VIRGINTA

Virginia paid 19/28 of prineipal and interest.
Debt July 1, 1861 (see preceding statement) :

I e R A e S P s B $ 451,146.22
(R T N R e oy e b RS R 6,731,361.24

$ 7,182,507.46
Interest, 30 years, July 1, 1861-July 1, 1891:

VR e e S BN S T e S 150%
L o o e 1809%
Amount to be settled for in 1891:
Principal. Interest. Total.
BB s $ 451,146,22 § 676,719.23 $ 1,127.865.55

A L e 6,731,361.24  12,116,450.23  18,847,811.47

$7,182,607.46 $12,793,169.56 $19,975,667.02

Settlement at 19/28 in century bonds ..... $13,554,923.69
Century bonds have paid 569 interest to July 1, 1913.
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Value of settlement—unfounded bonds, 1891 basis:

Prinvival 1 IE0L il s $13,554,923.69
569 interest to July 1, 1913 .............. 7,690,757.27

—ee

$21,145,680.96

* Basis 1871-1882 SETTLEMENTS.

Total amount of settlement of 1871, if applied to West Virginia debt
(from preceding statement), July 1, 1871:

R e o G e el e R $ 687,997.99
i N P S U 10,972,118.82
$11,660,116.81

In the 1882 settlement consols of 1871 were to receive 53% for
principal and interest in Riddleberger bonds bearing 3%.
Interest July 1, 1871, to July 1, 1882:

11 years at BT «cvvvrerririiiiiiiaa e 559%

11 years at 69 ...vvsicciniiriiaiiiiii e 6695

550 interest on $687,997.99—5's ........... $ 378,398.89

669 interest on $10,972,118.82—%'s ........ 7,241,598.42

Total IOEeTest «vecsvecrsoamannsnsansss $7.619,997.31
Principal of I8T1 .....vvriiininmrrracaneranaiesneeenans $11,660,116.81
PATEC TTIEQTRRAE & i i e sos av soeme 6% A (oo e el vl oty 8 8 21w m 7,619,997.51
Total to be settled .......oviaiianas e A e e $19,280,114.12
oV R AYETs B o e A e e e S e S 53%
iymount Fuly L, ABBY L st v s e e $10,218,460.48
Interest to July 1, 1913, 81 years at 3%—93% .......... 9,503,168.25
Amontit by JAIV-Y, 1938 (i it e sarssssssas s $19,721,628.73

Basrs 1871-1879-1882 SETTLEMENTS.

Amount of settlement of 1879 (from prior statement).... $14,257,843.16
Accrued Interest January 1, 1879, to July 1, 1882—314

years at 3%, 10769 ..cvvrvinreiirsraroctarnnnnane, 1.497,073.53
TEOEA] e iais oow & waiain aa il s e e N e s w5 $15,754,916.69
Settled for July 1, 1882, a8t ... vnriiiiriinrannennan, 60%
In 3% Riddleberger bonds .............ocovaunnnn $ 9,452,950.01
Interest to July 1, 1913—31 years at 3%, 93% ........... 8,791,243.51
Potal fo Tuly:l, 1918 ... veiens snomrmse s seainas $18,244,193.52

[22629]







In the Supreme Court of the United States

OCTOBER TERM, 1913

No. 2, Original

COMMONWEALTH OF VIRGINIA
V8.
STATE OF WEST VIRGINIA.

In KEquity.

Response or THE DEFENDANT TO THE MoTioN or THE CoM-
PLATNANT SUBMITTED IN THE ABovE ENTITLED CAUSE.

And now, on this, the 13th day of October, 1913,
comes the respondent, the State of West Virginia, by A.
A. Lilly, Esq., the Attorney General of said State, and,

for answer to the motion submitted in the above cause
to

“Proceed with a further hearing and deter-
mination of said case, and to settle and determine
all questions left open and undetermined by its

decision rendered on the sixth day of March
19117
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says that—

1. This Honorable Court, in its opinion in this
cause rendered on the 6th day of March, 1911, after hav-
ing established the basis for determining the equitable
proportion of the public debt of the original State of Vir-
ginia which was assumed by the State of West Virginia
at the time of its creation as a State, suggested a confer-
ence between the two litigating States, to the end that a
final decree might be entered by agreement without

further contention,

2. The State of West Virginia, in a sincere effort to
follow this suggestion, at the first possible moment after
it had been made, under its Constitution and laws, under-
took, through its Legislature, to establish a Commission
competent to deal with the question without further con-
tention, and in the spirit and temper that this Court indi-
cated should characterize the situation.

Under the West Virginia Constitution, the sessions
of the Legislature of that State are held biennially, and
not annually. The provision of the State Constitution
governing this question reads as follows:

“‘The legislature shall assemble at the seat
of government biennially, and not oftener, unless

convened by the Governor.”’
W. Va. Constitution of 1872, Art. V1., Seec. 18.

And the regular biennial session thereof in the year
1911 had come to an end prior to the delivery of the
opinion of this Court in this cause on the 6th day of
March, 1911, wherein the suggestion of a conference be-
tween the two States was made; so that a Commigsion
looking to the execution of this Court’s suggestion could
not have been established by a joint resolution of the two
Legislative Houser of the State during that session, and
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this was the only means, in the judgment of the officials
of the State, by which the Court’s suggestion could be
effectuated.

It is true that the Honorable William E. Glasscock,
then Governor of the State of West Virginia, did, by
proclamation of the 18th day of April, 1911, convene the
Legislature of said State in extraordinary session on
the 16th day of May, 1911 ; but such proclamation did not
embrace the consideration, or authorize the appointment,
of a Virginia Debt Commission, and, in consequence,
under the Constitution of the State, the Legislature,
when so convened, could not enter upon the business of
appointing such Commission. The constitutional pro-
vision referred to reads as follows:

““The Governor may, on extraordinary occa-
sions, convene at his own instance the legislature;
but, when so convened, it shall enter upon no busi-
ness except that stated in thr- proclamation by

which it was called together.
W. Va. Constitution of 1872, Art. VIL., Sec. 7.

The facts and circumstances surrounding this extra-
ordinary session of the Legislature of West Virginia, and
the reasons why the proclamation of the Governor con-
vening it did not call for the appointment of a Virginia
Debt Commission, were fully set forth and given in the
response of the State of West Virginia to the like motion
of the State of Virginia made and submitted in this cause
on the 10th day of October, 1911, and were considered by
this Honorable Court a sufficient justification for the
State of West Virginia to postpone the appointment of a
Virginia Debt Commission until the next regular session
of the Legislature of that State, to he held in January,
1913.

3. At the time appointed by the Constitution of the
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State of West Virginia, its Legislature next met in regu-
lar session on the 8th day of January, 1913, and, during
that session, that is to say, on the 21st day of February,
1913, a joint resolution was passed creating a Virginia
Debt Commission, to be composed of eleven members, to
be appointed by the Governor, and with authority and
direction, among other things, ‘‘to negotiate with the
Commonwealth of Virginia for a settlement of West Vir-
ginia’s proportion of the debt of the original Common-
wealth of Virginia proper to be borne by the State of
West Virginia.”” This joint resolution is correctly set
forth in the second paragraph of the motion of the com-
plainant filed herein, and a copy thereof was transmitted
by the Governor of West Virginia to the Governor of
Virginia on the 12th day of March, 1913, with the ac-
companying promise that the Commission therein pro-
vided for would be appointed without unnecessary de-
lay.

4. Within eleven days after the passage of the fore-
going resolution, that is to say, upon the 4th day of
March, 1913, the newly elected Governor of the State of
West Virginia, the Honorable H, D. Hatfield, was inau-
ourated; and, notwithstanding the fact that he found
martial law declared, and in existence, in a large mining
distriet in the State, requiring the services of nearly the
entire National Guard of the State, and calling for the
devotion of almost his entire time, to the end that blood
and bankruptey might be avoided, which trouble was
speedily contributed to during the latter part of the
month of March hy disastrous floods in the Ohio Valley,
necessitating State aid and State protection, he was not
unmindful of the necessity for the settlement of the Vir-
ginia debt question, and, after due reflection, in an effort
to find suitable men for the consummation of this Hon-
orable Court’s suggestion, on the 19th day of Apnril,
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1913, appointed the eleven Commissionerg required by
the legislative resolution. Several of the Commissioners
so appointed, after some hesitation and delay, declined,
and it became necessary to seek other competent and
suitable men. This was done without unnecessary delay,
and the Commission was finally completed by the filling
of vacancies on the 10th day of June, 1913, and, upon the
same day, it was organized by the election of the Hon-
orable John W. Mason as Chairman, and of the Hon-
orable John T. Harris as Secretary.

Without the loss of any time, that is to say, upon the
same day (June 10, 1913), the Governor of the State of
West Virginia communicated by letter with the Governor
of the State of Virginia, notifying him of the passage by
the West Virginia Legislature of the foregoing resolution
establishing the Virginia Debt Commission; that said
Commission had been organized, and would meet again
onthe22dday of July, 1913, and would be pleased to meet
the Virginia Commission at any timeafterthatdate, also
requesting the Virginia Commission to state where it
would be agreeable to hold a joint meeting of the two
Commissions. Said letter enclosed not only a copy of the
Joint resolution, but also a list of the names of the mem-
bers of said Commission. Said letter is truly set forth
as ‘‘Ixhibit A”’ to the motion of the complainant here-
in.

5. Pursuant to the adjournment of June 10, 1913,
the West Virginia Commission again met at the City of
Charleston, in the State of West V. irginia, on the 224 day
of July, 1913, and, on the 23d day of that month, ad-
journed to meet in the City of Washington, D. C., on the
24th day of July, 1913. Pursuant to this last adjourn-
ment, it met at Washington on the 24th day of July, and
adjourned until the next day, at which time it met in
joint session with the Virginia Commission.
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6. At the joint conference of the two Commissions
held at Washington on the 25th day of July, 1913, as
aforesaid, the Virginia Commission took the position
that, under the decision of this Court, the sole matter
left open and remaining for consideration and adjust-
ment by the two Commissions was ‘‘the amount of inter-
est which West Virginia should pay upon the sum ascer-
tained by the Court to be West Virginia’s share of the
principal’’ of Virginia’s debt. This position is evidenced
by the first paragraph of a resolution adopted by the
Virginia Commission, and presented through its Chair-
man to the West Virginia Commission. In response to
this resolution, the West Virginia Commission, through
its Chairman, among other things, made the following
statement:

“From our standpoint and our reading of
the opinion of the Supreme Court, other things
are to be considered besides the question of inter-
est.”’

Following this response of the Chairman of the West
Virginia Commission, Mr. Randolph Harrison, selected
as spokesman for the Virginia Commission, made a
lengthy statement, wherein he elaborated the Virginia
position that nothing but interest should be considered,
giving his reasons therefor, and embracing therein the
construction placed by the Virginia Commission upon the
opinion of this court delivered upon the 6th day of
Marech, 1911, in-this cause; but, proceeding, he further
said :

““We also recognize the fact that it is compe-
tent for the two Commissions to consider the
question of settlement of the entire controversy,
precizely as we might do if there were no other
question pending before us, and, if it is the pleas-
ure of the West Virginia Commission to take up
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that question, and communicate to the Virginia
Commission at this conference a proposition look-
ing to a compromise settlement of the whole con-
troversy, we will be glad to receive it, and will
‘give it respectful and fair consideration.”’

In further response to the Virginia position, the
West Virginia Commission adopted and presented to the
Virginia Commission a resolution, wherein, among other
things, it was set forth that, in the view of the West Vir-
ginia Commission, the then conference had for its object
‘g preliminary discussion and exchange of views, and
for the added purpose of arranging a method for a more
complete consideration of the matters involved, and ad-
justing a working program’’; and it was proposed that
each Commission should appoint a sub-committee con-
sisting, respectively, of three of its own members, ‘‘with
instructions to confer at the earliest convenient time and
place, and to thoroughly discuss all matters involved,
and endeavor to reach a final proposition that should be
submitted back to the two respective Commissions for
consideration by each, and for final determination at a
joint conference to be subsequently arranged between
the Chairmen of the two Committees.”’

To the foregoing resolution the Virginia Commis-
sion, by like resolution, replied by agreeing to the ap-
pointment of a sub-committee of three formed from each
(Commission, provided the consideration of said Com-
mittees should be confined to the following matters and
things:

““(1) The amount of interest which West
Virginia should pay upon the sum ascertained by
the Court in its decision to be West Virginia’s
share of the principal of the debt.

(2) Any proposal which West Virginia may
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deem proper to submit for the final compromise
settlement of the proportion of the debt to be
borne by West Virginia.”’

To this the West Virginia Commission, through its
Chairman, replied that it was anxious to proceed with the
negotiations, but could not consent to agree in advance
that only the question of interest should be considered,
or that the West Virginia sub-committee should be re-
quired to first submit a proposition looking to a settle-
ment, adding that it was willing ‘‘and anxious to ap-
proach a settlement upon equal terms, leaving, in the
first instance, all questions of procedure to the said sub-
committees.”” It further answered that it did not feel
sufficiently acquainted with the questions involved—for
reasons theretofore stated—to submit a proposition at
that time, and asked that the whole subject-matter be
submitted to the sub-committees, ‘‘with the understand-
ing that the sub-committees be required to report their
action for approval to their respective commissions at a
time in the near future to be now agreed upon.”’

The Virginia Commission replied that it felt ‘‘con-
strained to decline the terms proposed by the ‘West Vir-
ginia Commission as the basis upon which' the conference
must proceed.”’ ;

As a consequence, the sub-committees were not ap-
pointed, and, after expressing regret, the West Virginia
Commission suggested a future meeting of the joint
Commission, to which the Virginia Commuission, after
reiterating its former position, and stating that it could
not recede therefrom, agreed, and suggested an adjourn-
ment until August 12, 1913, at the New Willard Hotel,
‘Washington, provided the future conference should not
embrace a consideration de novo of the entire case, and
the West Virginia Commission agreed to the time and
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place of adjournment, but insisted that the adjournment
should be without terms and conditions, and without
prejudice to the rights of either party.”” Thereupon,
the conference was adjourned to meet on Tuesday,
August 12, 1913, at ten o’clock A. M., at the New Willard
Hotel, Washington, D. C.

The matters and things hereinbefore in this para-
graph alleged are set forth in detail in the record of the
“Proceedings of a Joint Conference between the Vir-
ginia Debt Commissions of the States of Virginia and
West Virginia,”” printed herewith as a part hereof, and
marked ‘‘Exhibit A.”’

7. After the West Virginia Commission returned
home, the Chairman thereof, through correspondence
with its various members, discovered that it would not
he prepared, on account of shortness of time, for the
adjourned joint conference of the two Commissions to be
held on August 12th, and, thereupon, on the 9th of
August, he telegraphed to the Chairman of the Virginia
Commission as follows:

“Hon. Joux B. Moox,
Charlottesville, Va.

Clertain our Debt Commission will not be
ready for meeting Tuesday. Members have not
had time enough for investigation. We meet
Charleston Monday, and will have to ask that
time be extended to a day in near future. Under
these cireumstances, I sugegst Washington meet-

ing be now recalled.
Jorn W. Mason.”’

8, The West Virginia Commission convened again
at Charleston, West Virginia, on the 11th day of August,
1913, and the Chairman reported his telegram to Mr.
Moon, and, having received no reply thereto, was direct-
ed by the Commission to at once communicate with Mr.
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Moon by telephone. This he did, and Mr. Moon then in-
f('}rmed him that he had notified the members of the Vir-
ginia Commission that the August 12th meeting had been
recalled, and Mr. Mason suggested that a time be fixed
for another meeting in the near future, to be arranged
by the Chairmen of the two Commissions, to which Mr.
Moon assented.

At this same meeting, the West Virginia Commis-
sion adopted the following resolution:

““Resolved, That a sub-committee, consist-
ing of Messrs. Ord, Young and Ice, is hereby ap-
pointed to co-operate with the Attorney General
and the associate counsel in this case in draw-
ing up the necessary data and statistics as a basis
for propositions to he made to the Virginia Com-
mission, and that either one, two or all of said
sub-committee at their convenience, are author-
ized to perform the work assigned them in con-
nection with this matter.”

In pursuance of the foregoing resolution the said
sub-committee entered npon its duties, and, after making
careful investigation, met in the City of Charleston on
the 18th day of September, 1913, and adopted the follow-
ing resolution:

““Warreas, The sub-committee of the West
Virginia Commission of the Virginia Debt Com-
mission appointed to formulate a proposition of
settlement to be submitted to the Virginia Com-
mission find it necessary to ascertain certain
facts and figures not in the record, and not avail-
able from the record, which will take some time,
therefore, be it

Resolved, That the Honorable John W. Ma-
son, Chairman of the West Virginia Commission,
be requested fo inform the Virginia Commission,
by a letter directed to its Chairman, Mr. Moon,
that we are diligently at work on a proposition to
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be submitted to the Virginia Commission, but that
further time will be needed to complete it.”’

In obedience to the foregoing resolution, the Chair-
man of the West Virginia Debt Commission, on the 22d
day of September, 1913, addressed and mailed the follow-
ing letter to the Hon. John B. Moon, Chairman of the
Virginia Debt Commission:

“Famrmont, WEsT VIRGINIA,
September 22, 1913.
HoxorasrLe J. B. Mooy,
Chairman Virginia Debt Commission,
Charlottesville, Virginia.
My Dear Sir:

I am instructed by a sub-committee of
the West Virginia Commissgion, appointed by the
Governor of that State to negotiate a settlement,
in accordance with the suggestions of the Su-
preme Court of the United States, of the contro-
versy between the States of Virginia and West
Virginia, relative to the settlement of the Vir-
ginia debt, to say to you, and through you to the
Virginia Commission, that the West Virginia
Jommission has in course of preparation a
proposition (looking to a settlement) to he pre-
sented to vour Commisgion at the earliest mo-
ment; but that it will vet require some three or
four months time in which to put said proposi-
tion in final and intelligent form. I cordially en-
dorse the recommendation of the sub-committee,
and hope it will be agreeable to your Committee
to consider the same favorably.

In the meantime, if your Commission should
desire to submit any suggestions or propositions
to this Commission looking to the same end, we
would gladly, and without unnecessary delay, con-
sider the same.

With great respect I remain yours, ete.,

Joax W. Masox,
Chairman Virginia Debt Commission.””
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To the foregoing letter, Chairman Moon, under date
of the 24th of September, 1913, made reply, and, among
other things, said:

“T am sure you will pardon my adverting to
the fact that more than two years and a half ago
(March 6th, 1911), the Court referred the interest
question and any other matter of detailed compu-
tation to the two States for their possible agree-
ment, and we sent a sub-committee to your State,
who returned without being able to accomplish
any results.

Our Commission, therefore, felt constrained
to ask for some conclusion of the question of in-
terest involved in the controversy, and requested
our Attorney General to act accordingly, though
I do not know that this would preclude an agree-
ment, if one could be arrived at in the premises.”’

9. Tt appears, therefore, from the foregoing facts
and from the motion filed herein by the complainant,
which is dated the 22d day of September, 1913, that, upon
the very day that the Chairman of the West Virginia
Commission was mailing his letter aforesaid to the
Chairman of the Virginia Commission, wherein he
stated ‘“that the West Virginia Commission has in
course of preparation a proposition looking to a settle-
ment to be presented to your Commission at the earliest
moment,’’ but requesting a little more time, the Attorney
General of Virginia was preparing the present motion
to be presented to this Honorable Court, for the pur-
pose, presumably, of ending the negotiations, and re-
newing the controversy in Court, contrary to the spirit
of the suggestion of this Honorable Court as the same is
construed and interpreted by this respondent. The mo-
tion was served herein upon the 26th day of September,
1913.

The resondent prints herewith a true copy of the



ResPoNsE 0F DEFENDANT 201

proceedings of the West Virginia Commission referred
to in the foregoing paragraphs eight and nine as a part
hereof, and marks the same ““Hxhibit B.”’

10. This respondent, further answering the mo-
tion, says that, at the time the letter aforesaid of the
99d of September, 1913, was written by the Chairman of
the West Virginia Commission to the Chairman of the
Virginia Commission, requesting further time, and
stating that a proposition looking to a settlement was in
course of preparation by the West Virginia Commission,
the sub-committee of the West Virginia Commission was
diligently ‘and faithfully at work gathering data upon
which to base its proposition of settlement to the Vir-
ginia Commission, and is still at work thereon, notwith-
standing the service of the notice of the motion herein.

Tt further says that said letter of the 22d of Septem-
ber, 1913, was prepared and sent to the Chairman of the
Virginia Commission in the utmost good faith, and did
not seek unnecessary delay, in the judgment of the West
Virginia Commission.

'11. Tt is further respectfully submitted that the
West Virginia Commission, as it now stands, was not ap-
pointed until the 10th day of June, 1913, a period of only
four months ago; that it was not prior to its appointment
connected in any way with the management or conduct of
the litigation in this case, and was, and still is, to a cer-
tain extent, unfamiliar with the history and details of
the controversy, including the litigation springing there-
out; that it should not, in a matter of this importance,
proceed with undue haste; that its full membership did
not even receive printed copies of the opinions of this
Honorable Court delivered in this cause upon the 6th day
of March, 1911, and the 30th day of October, 1911, re-
spectively, until about the 1st day of August, 1913, at
which time this respondent printed, for the benefit and
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information of its Commission, a volume, consisting,
among other things, of the opinions of this Honorable
Court, and the report of the Master in this cause; that,
upon the other hand, the present Virginia Commission
has been in existence for many years, and has been, as
this respondent is informed, identified with and in charge
of the present litigation between the two States, and
naturally requires less time to properly prepare for the
settlement of this controversy in accordance with the
suggestion of this Honorable Court than does the Com-
mission of this respondent.

It is also true that the present Attorney General of
the State of West Virginia, who, under the Constitution
and laws of that State, is its chief law officer, was not
inducted into office until the 4th day of March in the
present year, and during the early months of the pres-
ent State administration was largely occupied on behalf
of the State with the strike and flood difficulties set forth
in the fourth paragraph hereof, thereby abbreviating the
time that he might otherwise have devoted to assisting
and advising the Commission herein. He was never be-
fore his recent election to his present office connected in
any way with the Virginia debt question or litigation,
and, like the Commission and other officers of this re-
spondent, was under the necessity of informing himself
in respect thereto. He has been, and is now, diligently
at work with the Commission of this respondent and has
but one object in view, and that is the consummation
of the suggestion of this Honorable Court made to the
parties in its opinion of March 6, 1911.

12. This respondent further says that, while its
Commission and the sub-committee thereof, together
with the Governor and Attorney General of the State,
were diligently and conscientiously using every effort
which they reasonably could use, and while they were
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exercising due diligence and were proceeding with all
deliberate speed to carry into execution the requirements
imposed upon them by the joint resolution of the Legis-
lature of the State of West Virginia of February 21,
1913, and while they were formulating a proposition to
be made to the Virginia Commission, as requested by
said Commission at the Washington conference herein-
before referred to, to the end that the matters in con-
troversy between the two States might be settled in ac-
cordance with the suggestion of this Honorable Court,
made in its opinion rendered March 6, 1911, as inter-
preted by its opinion rendered October 30, 1911, the
Commonwealth of Virginia served notice of the present
motion.

13. Your respondent further says that unless the
said controversy 1is amicably adjusted and settled
through the agency of its Commission, by negotiations
with the Virginia Debt Commission, it will be powerless
to do anything towards such adjustment and settlement,
as its Legislature is not now in session and there is no
officer, agent or reresentative of West Virginia empow-
ered to adjust and settle said controversy or to conduet
negotiations to that end, except said Commission pro-
vided for and appointed under and by virtue of said joint
resolution; and it further represents that since the ap-
pointment of said Commission, it has been relying upon
it so to conduct negotiations with the Commonwealth of
Virginia as to consummate such an adjustment and set-
tlement of said controversy as to commend the result of
its negotiations to the favorable consideration of the
Governor and the legislative branch of its government,
and thus terminate said controversy to the satisfaction
of her people and the Commonwealth of Virginia, and
upon the principles of honor and justice to both States,
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and in fairness to the holders of the debt for whose
benefit this controversy is still pending.

14. In view, therefore, of the foregoing considera-
tions, it is respectfully submitted that the motion of the
complainant is premature, and ought not to prevail ; that
no further action should be taken by this Court until the
West Virginia Commission has had a reasonable oppor-
tunity to present its intended proposition of settlement
to the Virginia Commission.

All of which is respectfully submitted.

STATE OF WEST VIRGINIA,
By A. A, Luuy,
Attorney General.
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Proceedings of a Joint Conference of the Virginia and West

Virginia Debt Commissions.

The Virginia and West Virginia Debt Commissions
met in joint conference in the ‘‘Gridiron Room’’ of the
New Willard Hotel at 11 o’clock a. m., July 25th, 1913,
pursuant to call of their respective Chairmen and there
were present: '

On the part of Virginia:—Messrs. Moon, (Chair-
man) Harrison, Rhea, Wickham, Flood, Brown, Down-
ing, and Joseph Button, Secretary.

On the part of West Virginia:—Messrs. Mason,
(Chairman) Wells, Zilliken, Lenhart, Ice, Young, Chil-
ton, Boreman, Hamilton, Ord, Miller, and John T. Har-
ris, Secretary.

The Chairmen of the two Commissions presided
Jointly over the conference meeting.

CramrmMan Moox: On behalf of the Virginia Com-
mission we have prepared some preliminary resolutions
to see if we can get at an adjustment of this matter and
try to reach an agreement. The first resolution we passed
ig this:

““ Resolved, That it is the sense of this Commission
that in the Conference to be held this day with the West
Virginia Commission, the subject for consideration and
adjustment, as indicated by the Court in its decision in
this ease, is the amount of interest which West Virginia
should pay upon the sum ascertained by the court to be
West Virginia’s share of the principal of said debt.”’

(CrareMaN Moox: The second resolution adopted
by our Commission is as follows:

“This Commission desiring to carry out in good
faith the suggestions made by the Supreme Court as to
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securing an amicable adjustment of the amount of inter-
est which should be paid by West Virginia upon the
principal of the debt as ascertained and decided by the
court, and realizing that it is not the desire of Virginia
nor was it the intention of the Supreme Court that Vir-
ginia should ask or demand the full or legal amount of
interest upon the principal debt ags ascertained in the de-
cision of the Court, but that there should be concessions
made upon both sides, such as comport with justice and
the honor and dignity of the two States; and

‘Wazreas, The joint conference to be held today be-
tween the Commissions of Virginia and West Virginia
was invited by the authorities of West Virginia, pre-
sumably for the purpose of carrying out in good faith
the decision and suggestion of the Supreme Court of the
United States; therefore be it

Resolved, That this resoltion, together with all oth-
er resolutions adopted by this Commission at its present
session, which may be pertinent, be presented by the
Chairman of this Commission, to the Commission of
West Virginia at the joint conference to be held today,
and that the Commission of West Virginia be respect-
fully requested to communicate to this Commission,
what, in their judgment, would be a fair and just settle-
ment of the interest to be paid by West Virginia upon
the principal amount as ascertained in the opinion and
decision of the Supreme Court of the United States.”’

CratrMAN Moox: These two resolutions we lay be-
fore you, gentlemen, and ask your consideration of them.
I will state that our Commission has designated Hon.
Randolph Harrison, éne of our members, to be spokes-
man for us and to give such advice as may be desirable
to present to you. He has a great deal of information
on the subject, and has had a great deal of experience

-
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in connection with the case, and is well qualified to sub-
mit it.

Cramrmany Mason: TUnder these resolutions you
have presented, gentlemen, the only question for the
West Virginia Commission to consider would be the
question of interest. F'rom our standpoint, and our read-
ing of the opinion of the Supreme Court, other things
are to be considered besides that question of interest.

This Commission has only been in existence about
sixty days—or not quite that long; it was appointed on
the 10th day of June—and we haven’t had time on our
part to go over this matter as fully as you gentlemen
have who have been familiar with the case for many,
many years. We have a general idea of the subject mat-
ter but have not studied it as we should study it and as
we are endeavoring to study it.

We meet you with a great deal of pleasure, gentle-
men, and with the sincere idea and desire that this long
unsettled, vexed question between the two stateg may be
settled. We think it ought to be settled in some way; but
we have had the idea, and have it now, that the opinion
of the Supreme Court leaves open more than the ques-
tion of interest, or whether we should pay any interest
whatever.

In the first place, it is not a final judgment; and in
the second place the court indicates very clearly in its
opinion that there may be adjustments to be made by the
different parties; so that if you limit the discussion and
the investigation simply to the question of interest,
gentlemen, we will probably have some trouble right at
the start, if more than that is not to be discussed and
considered in attempting to make a settlement of this
matter,

CramrMax Moon: Mr. Chairman, do you think
you will be ready to make any reply to these resolu-
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tions any time to-day, or would you want more time to
consider them?

CmareMaN Mason: I think I can say for our Com-
mission now, that we would want to consider, in this at-
tempted settlement, more than the question of interest,
or whether there is to be any interest, and, if so, the
amount of it.

At their own request certain persons representing
the certificate holders and bondholders were here admit-
ted and were present at the meeting.

Mzg. Froop: As Mr. Harrison has been selected by
our Commission as its spokesman, T think it would be
well to hear from him.

Mr. Harrison then addressed the joint conference at
considerable length upon the text of the resolutions
adopted by the Virginia Commission as heretofore read
by Chairman Moon and submitted to the West Virginia
Commission.

After which the joint conference took a recess to re-
convene at the call of the respective Chairmen, and the
West Virginia Commission took time to consider the
resolutions submitted by the Virginia Commission and
recessed until 2 o’clock p. m.

ArTERNOON SuEsstoN— WEsT VireINiA CoMMISSION,

The West Virginia Commission re-assembled in the
“(abinet Room’’ of the New Hotel Willard at 2 o’clock
p. m., and after a full and free discussion of the resolu-
tions submitted this morning by the Virginia Commis-
sion, adopted the following:
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Rerry or THE WEsT Vireinia CommissioN To THE VIR-
cinia Commrssion’s Resonurion No. 1.

““The Debt Commission on the part of the State of
West Virginia having this day been handed the follow-
ing resolution adopted by the Debt Commission on the
part of the State of Virginia:

‘Resolved, That it is the sense of this Commission
that in the conference to be held this day with the West
Virginia Commission, the subject for consideration and
adjustment, as indicated by the court in its decision in
this case, is the amount of interest which West Virginia
should pay upon the sum ascertained by the court to be
West Virginia’s share of the principal of said debt.’

In reply thereto says: that in its judgment the inter-
est, if any, which should be paid to the State of Virginia
as stated in ‘the foregoing resolution, is not the only
question, as indicated by the language used by the
Supreme Court of the United States in its opinion, which
the Joint Commission, now in session, should consider.’’

Rerry or T West Virernia CommissioN To THE VIR-
cinia Commission’s Resorumion No. 2.

““WaEereas, The view of the Virginia Debt Commis-
sion on the part of West Virginia is that the present
conference is for a preliminary discussion and exchange
of views and for the added purpose of arranging a
method for a more complete consideration of the matters
involved, and adjusting a working programme; there-
fore be it .

Resolved, That the Virginia and West Virginia
Commissions shall each appoint a sub-committee of three
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members, with instructions to confer at the earliest con-
venient time and place and to thoroughly discuss all mat-
ters involved, and endeavor to reach a final proposition
that shall be submitted back to the two respective com-
missions, separately, for consideration by each, and for
final determination at a joint conference to be subse-
quently arranged hetween the Chairmen of the two Com-
mittees; but nothing herein contained shall prejudice the
rights of either party.”

Mr. Young offered the following, which was adopted:

Resolved, That the Chairman of this Commission
be directed to communicate these two resolutions to the
Chairman of the Virginia Commission with the request
that the Virginia Commission indicate, at as early an
hour as possible, their acceptance or rejection of the see-
ond resolution we have adopted.

Subsequently, the Chairman reported to the Com-
mission that he had performed the duty assigned him.

At the hour of 5:30 p. m. Mr. Moon, Chairman of the
Virginia Commission, appeared and made the following
statement:

“T am directed by the Virginia Commisgion to aec-
knowledge the receipt of your communication, through
the Chairman, and to say that we are now engaged in
formulating a reply to it. We make the suggestion that
we assemble in joint session at a quarter to 8 o’clock, if
agreeable to your Commission.”’

‘Whereupon,

On motion of Mr. Chilton the Commission then took

session with the Virginia Commission.
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Joint Conference—Evening Session.

The two Commissions re-convened in joint session in
the ‘““Cabinet Room?”’ of the New Willard Hotel at 7:45
o’clock p. m., all the members being present and the
Chairmen of the two Commissions jointly presiding.

Crmarrman Moox: Gentlemen of the West Virginia
Commission: Our Commission has made the following
reply to your resolutions, in writing, received by us this
afternoon :

““The Virginia Commission, having received the fol-
lowing communications from the West Virginia Commis-
sion, numbered for convenience 1 and 2:

‘(1) The Debt Commission on the part of
the State of West Virginia having this day been
handed the following resolution adopted by the
Debt Commission on the part of the State of Vir-
ginia:

““Resolved, That it is the sense of this Com-
mission that in the conference to be held this day
with the West Virginia: Commisgion, the subject
for consideration and adjustment, as indicated by
the court in its decision in this case, is the amount
of interest which West Virginia should pay upon
the sum ascertained by the court to be West Vir-
ginia’s share of the principal of said debt.”’

In reply thereto says: That in its judgment
the interest, if any, which should be paid to the
State of Virginia as stated in the foregoing reso-
lution, is not the only question, as indicated by
the language used by the Supreme Court of the
United States in its opinion, which the Joint Com-
mission, now in session, should consider.

(2) Waereas, The view of the Virginia
Debt Commission on the part of West Virginia
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is that the present conference is for preliminary

discussion and exchange of views and for the ad-
ded purpose of arranging a method for a more

complete consideration of the matters involved,

]a;nd adjusting a working programme; therefore
e it

Resolved, That the Virginia and West Vir-
ginia Commissions shall each appoint a sub-com-
mittee, of three members, with instructions to
confer at the earliest convenient time and place
and to thoroughly discuss all matters involved,
and endeavor to reach a final proposition that
shall be submitted back to the two respective
Commissions, separately, for consideration by
each, and for final determination at a joint con-
ference to be subsequently arranged between the
Chairmen of the two Committees; but nothing
herein contained shall prejudice the rights of
either party.’

Respectfully replies that in its judgment the
language of the Supreme Court does not admit of the
foregoing construction to the effect that ‘the interest, if
any, is not the only question,” which the joint conference
should consider.

The Court said: ‘Among other things there still
remains the question of interest.” The Virginia Com-
mission understands this language to mean that there
were ‘other things’ to be considered by the Court before
it reached a final decree, and that among these other
things the only one referred to the two States for adjust-
ment was the question of interest.

The Virginia Commission, being of opinion that
there is no amhiguity in the opinion of the Court, and
that no conference as to any other matter than the ques-
tion of interest is called for between: the two Commis-
siong, respectfully adheres to the interpretation of the
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opinion and decision of the Court as expressed in its
prior communication of this date, and as elaborated In
the remarks of Mr. Randolph Harrison, before the joint
session of the two Clommisgions.

Tt regrets, however, that the West Virginia Com-
mission has not indicated, as they were requested to do,
what questions other than the question of interest should
be, in their judgment, considered by the two States.

The Virginia Commission further regrets that the
West Virginia Commission has not seen fit to indicate
or suggest an amount, the payment of which they would
recommend as a final compromise and adjustment of the
proportion of the debt to be borne by West Virginia, as
the Virginia Commission specifically declared, through
Mr. Harrison, that such proposal would receive most
careful and respectful consideration if the West Vir-
ginia Commission saw fit to take up that subject.

Now, responding to the proposal of the West Vir-
ginia C'ommission that a sub-committee of three should
be formed from each Commission, with instructions to
consider all matters involved, and so forth, the Virginia
Clommission respectfully says that it is agreeable to the
appointment of such sub-committeeg provided the mat-
ters to be considered by them are as indicated above,
namely :

(1) The amount of interest which West Virginia
should pay upon the sum ascertained by the Court in its
decision to be West Virginia’s share of the principal of
the debt.

(2) Any proposal which West Virginia may deem
proper to submit for the final compromise settlement of
the proportion of the debt to be borne by West Virginia.

Provided, further, that said sub-committees be
directed to meet on the day of ——M,
1913, and report to an adjourned meeting of this joint
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conference to he held on the —————— day of
1918 77

Cmarrman Masox: I take it, gentlemen, that that is
only a qualified acceptance of the proposition made and
that we would want to discuss it further as to whether
or not we will want to eliminate from the report to be
made by the sub-committee all questions except the pay-
ment of interest; and, further, that the proposition to
pay a part shall come from West Virginia. That, I say,
we will want to consider.

I hope, gentlemen, you will feel free to simply leave
the question open so that the sub-committee when it meets
may discuss it, and make such report as it shall deem
proper, without your insisting upon your notion about
it; but whether we want to appoint a sub-committee un-
der those restrictions as you have them there, I will say
that we shall have to have time to think about it. I re-
gret very much that you limit it in that way.

CmarrMaxy Moox: We would suggest a separate
session of the Commissions to give you an opportunity
to consider that question.

CmamrmMax Mason: Yes; it will take a few mo-
ments.

Caarrmax Mooxn: We will give you an opportunity
to go into executive session to determine upon that point.
Our Commission is up in Room €01, if you should want
us.

‘Whereupon,

The Virginia Commission then retired, and after
some time spent in discussion the West Virginia Com-
mission formulated the following in response to the last
foregoing communication:
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““The West Virginia Commission has received the
following statement from the Virginia Debt Commis-
sion:

‘The Virginia Commission, having received the fol-
lowing communications from the West Virginia Com-
mission, numbered for convenience 1 and 2:

(1) The Debt Commission on the part of
the State of West Virginia having this day been
handed the following resolution adopted by the
Debt Commission on the part of the State of Vir-
ginia:

‘Resolved, That it is the sense of this Com-
mission that in the conference to be held this day
with the West Virginia Commission, the subject
for consideration and adjurstment, as indicated by
the court in its decision in this case, is the amount
of interest which West Virginia should pay upon
the sum ascertained by the court to be West Vir-
ginia’s share of the prineipal of said debt.’

In reply thereto says: That in its judgment
the interest, if any, which should be paid to the
State of Virginia as stated in the foregoing
resolution, is not the only question, as indicated
by the language used by the Supreme Court of
the United States in its opinion, which the Joint
C'ommission, now in session, should congider.

(2) Waegeas, The view of the Virginia
Debt Commission on the part of West Virginia is
that the present conference is for a preliminary
discussion and exchange of views and for the ad-
ded purpose of arranging a method for a more
complete consideration of the matters involved,
and adjusting a working programme; therefore
be it

- Resolved, That the Virginia and West Vir-
ginia Commissions shall each appoint a sub-com-
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mittee of three members, with instructions to con-
fer at the earliest convenient time and place and
to thoroughly discuss all matters imvolved, and
endeavor to reach a final proposition that shall
be submitted back to the two respective commis-
sions separately, for consideration by each, and
for final determination at a joint conference to be
subsequently arranged between the Chairmen of
the two Committees; but nothing herein contain-
ed shall prejudice the rights of either party.”’

Respectfully replies that in its judgment the
language of the Supreme Court does not admit of the
foregoing construction to the effect that ‘“the interest, if
any, is not the only question,’’” which the joint conference
should consider.

The Court said: ‘“Among other things there still
remains the question of interest.”” The Virginia Com-
mission understands this language to mean that there
were ‘‘other things’’ to be considered by the Court before
it reached a final decree, and that among these other
things the only one referred to the two States for adjust-
ment was the question of interest.

The Virginia Commission, being of opinion that
there is no ambiguity in the opinion of the Court, and
that no conference as to any other matter than the ques-
tion of interest is called for between the two Commis-
sions, respectfully adheres to the interpretation of the
opinion and decision of the Court as expressed in its
prior communication of this date, and as elaborated in
the remarks of Mr. Randolph Harrison, before the joint
sesgion of the two Commissions.

It regrets, however, that the West Virginia Com-
mission has not indicated, as they were requested to do,
what questions other than the question of interest should
be, in their judgment, considered by the two States.

The Virginia Commission further regrets that the
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West Virginia Commission has not seen fit to indicate
or suggest an amount, the payment of which they would
recommend as a final compromise and adjustment of the
proportion of the debt to be borne by West Virginia, as
the Virginia Commission specifically declared, through
Mr. Harrison, that such proposal would receive most
careful and respectful consideration if the West Vir-
ginia Commission saw fit to take up that subject.

Now, responding to the proposal of the West Vir-
ginia Commission that a sub-committee of three should
be formed from each Commission, with instructions to
consider all matters involved, and so forth, the Virginia
Commission respectfully says that it is agreeable to the
appointment of such sub-committee, provided the mat-
ters to be considered by them are as indicated above,
namely :

(1) The amount of interest which West Virginia
should pay upon the sum ascertained by the Court in its
decision to be West Virginia’s share of the principal of
the debt.

(2) Any proposal which West Virginia may deem
proper to submit for the final compromise settlement of
the proportion of the debt to be borne by West Virginia.

Provided, further, that said sub-committees be
directed to meet on the ———- day of —
1913, and report to an adjourned meeting of this joint
conference to be held on the ———  day of
g e s e LGB

And in reply to the last communication of the Vir-
ginia Debht Commission the West Virginia Debt Com-
mission says that it is anxious to proceed with the nego-
tiations but cannot consent to agree in advance that only
the question of interest shall be considered, or that the
West Virginia sub-committee shall be required to first



220 ViraiNIA v. WEST VIRGINTA

submit a proposition looking to a settlement. This Com-
mission ig willing and anxious to approach a settlement
upon equal terms, leaving, in the first instance, all ques-
tions of procedure to the said sub-committees.

This Committee did not understand the remarks
made by Mr. Harrison today as a proposition. We con-
sidered only the written resolutions presented to us.

In reply to the remarks made by Mr, Harrison at
the joint meeting today, and referred to in your com-
munication, we would say that this Commission does not
feel sufficiently acquainted with the questions involved—
for reasons heretofore stated—to submit a proposition
at this time, and asks that the whole subject matter be
submitted to the sub-committees hereinbefore referred
to, with the understanding that the said sub-committees
be required to report their action for approval to their
respective Commissions at a time in the near future to
be now agreed upon.’’

On motion of Mr. Chilton the foregoing reply was
made and the Chairman was directed to communicate it
to the Virginia Debt Commission.

Subsequently, the Chairman reported that he had
performed the mission assigned him.

Within a reasonable time after the delivery of the
ing reply was received through its Chairman, Mr. Moon:

““The Virginia Commission has given careful consid-
eration to the last communication from the West Vir-
ginia Commission, stating in effect, that the conference
between the two Commissions must embrace a considera-
tion de novo of the entire case, both as to the principal
and interest involved.

The Virginia Commission for reasons heretofore
repeatedly stated, feels constrained to decline the terms
proposed by the West Virginia Commission as the basis
upon which the conference must proceed.”’
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On receipt of this reply the West Virginia Commis-
sion took the following action:

Washington, D. C., July 25, 1913.

““The following communication was received from
the Virginia Commission after 11 o’clock p. m.:

‘The Virginia Commission hag given careful con-
sideration to the last communication from the West Vir-
ginia Commission, stating, in effect, that the conference
between the two Commigsions must embrace a considera-
tion de novo of the entire case, both as to the prineci-
pal and interest involved.

The Virginia Commission for reasons heretofore re-
peatedly stated feels constrained to decline the terms
proposed by the West Virginia Commission as the basis
upon which the conference must proceed.”’

Pending a consideration of the communication Mr.
Miller moved that owing to the lateness of the hour at
which the communication was received, the further con-
sideration of the same be postponed until tomorrow
morning, July 26th, 1913, at 10 o’clock, and that the
‘West Virginia Commission adjourn until that hour.

Which motion was put by the Chair and carried by
unanimous vote of the Commission at 12 o’clock mid-
night, and the Chairman of the Virginia Commission was
notified of the adjournment by the Chairman of the West
Virginia Clommission.

Joax W. Mason,
Chairman.
Jorx T. Harris,
Secretary.

Washington, D. C., July 26, 1913.
The West Virginia Commission met at 10 o’clock a.
m., in the ‘“Cabinet Room’’ of the New Willard Hotel,
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pursuant to adjournment, and the Chairman and all the
members of the Commission were present.

The following reply was made, through the Chair-
man, to the last communication received from the Vir-
ginia Commission last night:

““Washington, D. C., July 26, 1913.

““The Virginia Debt Commission on the part of the
State of West Virginia received at 11:15 last night the
following communication from the Virginia Commission:

‘The Virginia Commission has given careful consid-
eration to the last communication from the West Vir-
ginia Commission, stating, in effect, that the conference
hetween the two Commisgions must embrace a considera-
tion de novo of the entire case, both as to the principai
and interest involved.

The Virginia Commission for reasons heretofore
repeatedly stated feels constrained to decline the terms
proposed by the West Virginia Commission as the basis
upon which the conference must proceed.’

In reply to the foregoing communication the West
Virginia Commisgsion regrets that the Virginia Commis-
sion has declined to submit the matters in question to a
sub-committee, as heretofore proposed by the West Vir-
ginia Commission, and the West Virginia Commission
now suggests that the two Commissions have a joint
meeting on the ———— day of at
for the purpose of further considering a settlement of
West Virginia’s proportion, if any, of the Virginia debt,
proper to be borne by the State of West Virginia, and
to arrive if possible at some adjustment thereof.”’

To which communication the following reply was re-
ceived from the Virginia Commission, through Chair-
man Moon:
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““The Virginia Commission have considered the sug-
gestion of the West Virginia Commission for an ad-
journment of the conference between the two Commis-
sions.

If it is the purpose of the West Virginia Commis-
sion to insist that the joint conference shall embrace a
consideration de novo of the entire case, both as to prin-
cipal and interest involved, then the Virginia Commis-
sion can perceive no advantage to result from further
negotiations. The Virginia Commission cannot recede
from their views as heretofore announced to the West
Virginia Commission in respect to the matters to be em-
braced in the conference between the two Commissions.

With this understanding it consents to the adjourn-
ment of the conference to Tuesday, August 12, 1913, at 10
o’clock a. m., at the New Willard Hotel, Washington.”’

The West Virginia Commission made the following
reply to the above communication:

““Washington, D. C., July 26, 1913.

“The West Virginia Commisgsion acknowledge r -
ceipt of the communication from the Virginia Comm’s-
sion coneurring in the suggested adjournment upon cer-
tain terms and conditions, which terms and conditions
the West Virginia Commission declines to be bound by.
We, however, agree to the time and place of adjournment
suggested by you and insist that this adjournment shall
be and is without terms or conditions and without preju-
dice to the rights of either pary.”’

The Chairman was directed to deliver the foregoing
communication to the Chairman of the Virginia Commis-
sion, and subsequently reported to this Commission that
he had performed the duty assigned to him by delivering
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the same to Hon. John B. Moon, Chairman of the Vir-
ginia Commission, the Virginia Commission not being in
session, they having separated before that time, as
Chairman Mason was informed.

No reply being received, after waiting a reasonable
time, on motion the Commission adjourned to meet at
the New Willard Hotel, in the city of Washington, on the
12th day of August, 1913, at 10 o’clock a. m.

Jorx W. Mason,
Chavrman.
Jorx T. Harris,
Secretary.




DEFENDANT’S (EXHIBIT “B”

Record of the Proceedings

OF THE

VIRGINIA DEBT COMMISSION

ON THE PART OF

WEST VIRGINIA, AND OF ITS

SUB-COMMITTEE






REGORD OF PROCEEDINGS

On the 21st day of February, 1913, the Legislature
of West Virginia adopted the following, as Conference
Committee’s Substitute for House Substitute for Senate
Joint Resolution No. 5

““Creating a commission known as the Virginia Debt
Commission, to provide for arranging and settling with
the commonwealth of Virginia the proper proportion of
the public debt of the original commonwealth of Vir-
ginia, if any should be borne by West Virginia, to take
into consideration all matters arising between the com-
monwealth of Virginia and the State of West Virginia in
reference to said original public debt, and to report its
proceedings to the Governor of the State.

“Wrrreas, The commonwealth of Virginia institut-
ed a suit in the Supreme Court of the United States
against the State of West Virginia, to have the State of
West Virginia’s proportion of the public debt of Vir-
ginia as it stood before one thousand eight hundred and
sixty-one, ascertained and satisfied; and

““Waereas, At the October term, one thousand nine
hundred and ten, the Supreme Court of the United
States made a finding that the share of the principal debt
of the original commonwealth of Virginia to be borne
by the State of West Virginia, as seven million one hun-
dred and eighty-two thousand, six hundred and seven
dollars and forty-six cents; and

““Waerras, Said court did not fully and finally de-
cide the question involved, but suggested that such pro-
ceedings and negotiations should be had between the
states upon all the questions involved in said litigation,
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as might lead to a settlement of the same; therefore, be it

““ Resolved by the Senate of West Virginia, the House of

Delegates concurring therewn:

“That a commission of eleven members, known as
the Virginia Debt Commission, is hereby created. The
members of said commission shall be appointed by the
Governor, two of whom shall be chosen from each con-
gressional district of the State, and one at large, not
more than six of whom shall belong to any one political
party, and all resignations or vacancies in the said com-
mission as they occur shall be filled by the appointment
of the Governor.

¢‘Said Commission is authorized and directed to ne-
gotiate with the commonwealth of Virginia, or with any
person or committee owning or holding any part of the
said indebtedness for a settlement of West Virginia’s
proportion of the debt of the original commonwealth of
Virginia proper to be borne by the State of West Vir-
ginia.

““Tihe Commission is hereby directed to ascertain
and report upon and give the utmost publicity to all the
facts in relation to the pending suit instituted against
the State of West Virginia, which is owned or held or
claimed to be due, at law or in equity, by the common-
wealth of Virginia in her own right; and having made
the investigation required hereby, said commission i8
authorized and directed to negotiate with the common-
wealth of Virginia for a settlement of West Virginia’s
proportion of the debt of the original commonwealth of
Virginia proper to be borne by the State of West Vir-
ginia. '

¢ A majority of said Commission shall have author-
ity to act. The Commission shall choose its chairman
and apvoint its secretary and other necessary officers.

“The expenses properly incurred by the Commis-
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sion and its individual members including compensation
of said members at the rate of ten dollars per day for the
time actually employed, shall be paid by the State out
of the moneys appropriated for said purpose.

““The Commission shall make a report to the Gover-
nor as soon as practicable, and upon receipt of said re-
port the Governor shall convene the Legislature for the
consideration of the same.

“The Commission is hereby authorized to sit within
or without the State and to send for papers and records
and to examine witnesses under oath.”’

In pursuance of the authority vested in him by the
foregoing resolution His Excellency, H. D. Hatfield,
Governor, made the following appointments of members
of the Virginia Diebt Clommission:

First Congressional District—John W. Mason, of
Fairmont; Henry Zilliken, Wellsburg.

Second Congressional Distriet—J. A. Lenhart,
Kingwood; W. T. Ice, Philippi.

Third Congressional Digtriet—U. G. Young, Buek-
hannon ; Joseph E. Chilton, Charleston.

Fourth Congressional Distriet—R. J. A. Boreman,
Parkershurg; John M. Hamilton, Grantsville.

Fifth Congressional District—W. D. Ord, Land-
graff ; Joseph S. Miller, Kenova.

At Large—W. E. Wells, Newell.

Tn obedience to a call of the Governor the Commis-
sion met in the capitol at the city of Charleston on Tues-
day, the 10th day of June, 1913, and there were present:
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Mr. W. E. Wells, member-at-large; and Messrs. Mason,
Zilliken, Lenhart, Ice, Young, Chilton, Boreman, Hamil-
ton, and Miller, representing their respeective distriets
as above noted.

Absent: Mr. W. D. Ord.

On motion of Mr. Hamilton, Hon. John W. Mason
was elected Chairman of the Commission, by acclama-
tion.

On motion of Mr. Boreman, Mr. John T. Harris was
appointed Secretary.

The oath of office was administered to all the mem-
bers present, and to the Secretary, by John C. Bond, a
Notary Public within and for the county of Kanawha.

His Excellency, Governor Hatfield, and Attorney
General Lilly, upon invitation addressed the Commission
briefly as to matters it would be called upon to consider,
and each gave assurances that he was ready to render
all the assistance he could to further the work of the
Commission. The Governor also stated that he would
communicate with the Governor of Virginia and notify
him of the meeting and organization of this Commission.

On motion of Mr. Young the Secretary was directed
to extend an invitation to Ex-Governor W. M. O. Dawson
and to Mr. George MeClintie, of counsel on behalf of the
defendant in the case of Virginia vs. West Virginia,
pending in the Supreme Court of the United States, to
meet the Commission in executive session at 2 o’clock
this afternoon and give such information as they may
have in relation to the status of the Virginia debt case,
and answer any questions that the Commission may de-
sire to propound.

TUpon the further motion of the same gentleman a
recess was then taken until 2 o’clock p. m.
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AFTERNOON SESSION.

The Commission reconvened at 2 o’clock p. m., all
the members being present but Mr. Ord.

In response to the invitation extended under the
resolution proposed by Mr. Young this morning, Ex-
Governor Dawson spoke briefly of his connection with
the case of Virginia vs. West Virginia, and suggested
that if the members of the Commission would read the
briefs of counsel on final hearing, they would no doubt
be better able to familiarize themselves with the case
than in any other way.

Mr. McClintic spoke at length, giving a history of
the case in its various stages from his earliest connection
with it down to the time of the final hearing. Ile also
quoted extensively from the record and answered many
questions propounded to him by members of the Com-
mission.

Mr. Young offered the following :

Resolved, That a sub-committee of three he appoint-
ed to ascertain and report at the next meeting of the
Commission :

First—The status of the accounts between Virginia
and West Virginia based upon the several theories of
settlement which have been suggested as the proper
basis of adjustment.

Second—The status of the accounts as shown by the
Debt Commission of 1871.

- Third—The status of the account as shown by the
Senate Finance Committee of West Virginia of 1873.

Fourth—Which account, in their opinion, is the
nearest correct and equitable, and their reasons there-
for, and if none meets their views, to make up and report
one of their own, with their reasons in support thereof.

Fifth—An outline of further procedure on the part
of the Commission.
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Sixth—Such other matters as they deem pertinent
and proper.

The question being upon the adoption of the resolu-
tion, the same was propounded by the Chair and did not
prevail, the vote being Ayes 4, Noes 5.

On motion it was ;

Ordered, That the Secretary be authorized and di-
rected to have printed all necessary stationery for the
use of the Commission and to provide a book in whieh
the minutes of the meetings of the Commission shall be
kept; also a book of blank warrants for the per diem
and expenses of the members and any employes. It was
further

Ordered, That all warrants shall be signed by the
(Chairman and Secretary.

On motion of Mr. Wells, the Commission then ad-
journed to meet at Charleston on Tuesday, July 22, 1913,
at 10 o’clock a. m.

Joux W. Masox,
Chairmann.
Joux T. Harris,
Secretary.

Charleston, West Va., July 22, 1913.

The Commission met pursuant to the adjournmeat
of June 10th, and there were present

Messrs. Mason (Chairman) Wells, Zilliken, Len-
hart, Young, Chilton, Boreman, Hamilton, Ord and
Miller.

Absent: Mr. Ice.

The oath of office was administered to Mr. Ord,
(who was not present at the organization meeting) by
John C. Bond, Notary Public.

The minutes of the last meeting were read and ap-
proved.
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On motion of Mr. Zilliken the following was

adopted:
 Resolved, That a sub-committee of three be ap-

pointed by the Chair, whose duty it shall be to discover,
if possible, the ownership of the Virginia Debt Certifi-
cates, and report the same to this Commission at a sub-
sequent meeting,

Whereupon, the Chair appointed as members of the
sub-committee Messrs. Zilliken, Wells and Young.

On motion the Commission then took a recess until
2 o’clock this p. m.

AFTERNOON SESSION.

The Commission re-convened at 2 o’clock, all the
members being present but Mr. lece.

The Chair submitted to the Commission a proposi-
tion to meet the Virginia Debt Commission, in confer-
ence, at the New Willard Hotel, in the city of Washing-
ton, on Friday, the 25th instant.

Pending a discussion of which Mr. Ord offered the
following:

Resolved, That we ask the Virginia Commission to
give us more time in which to acquaint ourselves with
the facts of the case of the State of Virginia against
West Virginia.

The question being upon the adoption of the resolu-
tion the same was propounded by the Chair and the reso-
lution was lost.

Messrs, Ord and Boreman requested that the record
show that they voted in favor of the resolution.

Those who voted against it explained their votes by
saying that as the time of the Washington confarence
had already been fixed by the Chairmen of the two Com-
missions, they did not deem it either wise or expedient
to attempt a cancellahon of the engagement, and that
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if the meeting resulted in nothing else, it would give the
members of this Commission an opportunity to meet the
members of the Virginia Commission and to become per-
sonally acquainted with them.

The question recurring upon the proposition to meet
the Virginia Debt Commission, in conference, in the city
of Washington on the 25th, after a further discussion of
the matter it was decided that this Commission would
attend the meeting and would leave the city of Charles-
ton at 6:45 p. m. of the 23rd.

The question of counsel for the Commission coming
up for consideration, Governor Hatfield being present
explained that the Board of Public Works had made ar-
rangements with Mr. Charles Edgar Hogg—in view of
his previous connection with the debt case as counsel on
hehalf of the State, and of the fees that he had received
—+to contribute his legal services to this Commission
without expense to it: which tender was accepted by the
Commission,

On motion of Mr. Miller, Mr. George McClintie, one
of counsel previously employed by the State in the case,
was extended an invitation to accompany the Commis-
sion on its trip to Washington, on the basis of his actnal
expenses, to be paid out of the funds of the Commission,
but no additional compensation to be paid him.

Subsequently, Mr. McClintic {appeared before the
Clommission and after the resolution had been explained
to him, stated that while he had been employed in the
case, and had received compensation from the State, he
felt that he had rendered services to cover the full
amount of all monev paid him, but that under the cir-
cumstances he would be willing to accompany the Com-
mission on its trip to Washington on the basis of his
actual expenses as proposed, but that he did not wish his
action to he considered a precedent if anv further ser-
vices were required of him.
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On motion, the Commission then adjourned until to-
morrow morning at 10 o’clock.
Jorn W. Mason,
Chairman.
Jonx T. Harris,
Secretary.

Charleston, West Va., July 23, 1915.

The Commission met pursuant to adjournment of
yvesterday.

Present: Messrs. Mason, (Chairman) Wells, Zilli
ken, Lenhart, Young, Chilton, Boreman, Hamilton, Ord
and Miller.

Absent: Mr. Ice.

The minutes of the meeting of yesterday were read
and approved.

(A paragraph here omitted refers to an account
rendered by the Secretary for services and expenses, and

the allowance of the same by the Commission.)
' Mr. Hogg appeared before the Commission and in
an informal way gave his views of certain matters in-
volved in the debt suit, and stated that he would prepare
and submit to the Commission at a later date a paper
that might be of benefit to it in its future deliberations.

On motion the Commission then adjourned to meet
in Washington tomorrow, July 24th, upon the call of
the Chairman.

Joax W, Mason,
Chairman.
Jonx T. Harrrs,
Secretary.
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‘Washington, D. C., July 24, 1913.

The Commission left Charleston at 6:45 last evening
and arrived at Washington at 7:30 this morning. Head-
quarters were established at the New Willard Hotel.

Upon the call of the Chairman a meeting was held
in the ““Gridiron Room’’ at 11 o’clock a. m., at which all
the members were present with the exception of Mr. Ice.

United States Senator William K. Chilton appeared
before the Commission in response to an invitation of
the Chairman, and spoke briefly of the work it had in
hand. :

At the noon hour a recess was taken until 3 o’clock
p. m., to meet in the Census Committee Room of the
United States Senate, at the capitol, upon the invitation
of Senator Chilton, Chairman of that Committee.

AFTERNOON SESSION.

The Commission met, pursuant to the recess motion,
at 3 o’clock, all the members being present but Mr. Ice.
Hon. William E. Chilton, United States Senator,
Congressman John W. Davis of the First Congressional
District of West Virginia, William G. Brown of the Sec-
ond Congressional Distriet, and Hunter H. Moss of the
Fourth Congressional District met with the Commis-
sion. Word was received from Senator Goff that he re-
gretted his inability to attend, but that he would meet
the Commission at 10 o’clock tomorrow morning at the
New Willard Hotel. After an extended informal dis-
cussion of various questions involved in the debt case,
an adjournment was had until 10 o’clock to-morrow
morning at the New Willard Hotel.
Jorxn W. Mason,
Joun T. Harrrs, Chairman.
Secretary.
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Washington, D. C., July 25, 1913.
The Commission met pursuant to the adjournment
of yesterday, all the members being present. Comply-
ing with an invitation heretofore extended him, United
States Senator Nathan Goff met with the Commission,
discussing the status of the case of Virginia vs. West
Virginia and giving his views upon many questions in-
volved in and arising out of the same. At the hour of
10:55 a. m., the Chairman announced that at 11 o’clock
the Commissions from the two states would meet in con-
ference.
Jorx W. Masox,
Chairman.
Joux T. Harris,
Secretary.

[For proceedings of Joint Conference, see Defend-
mt’s Kxhibit A.]

Charleston, West Va., August 11, 1913.

Pursuant to a call of the Chairman the Commission
met in the Governor’s Reception Room, at the capitol, in
the city of Charleston, on this day, at 10 o’clock a. m.

Present: Messrs. Mason, (Chairman,) Boreman,
Zilliken, Hamilton, Young, Lenhart, Ord, Ice, Chilton,
Wells and Miller, being all the members of the Commis-
sion. Also, Attorney General Lilly, Associate Counsel
Hogg and the Secretary.

The minutes of the Washington meetings were read
and approved.

CuaRMAN Masox: After our meeting at Washing-
ton T learned through letters received from various
members of the Commission, and otherwise, that this
Commission would not be ready to meet with the Vir-
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ginia Commission, at Washington, on the 12th day of
August, pursuant to the adjournment of July 26th; and
not desiring to put the members of the Virginia Commis-
sion to the inconvenience of going to Washington unless
they desired to go, I sent the following telegram to the
Hon. John B. Moon, Chairman of the Virginia Com-

mission :

¢ Fairmont, West Va., Aug. 9, 1913.

““Hon. John B. Moon,
Charlottesville, Va.

Certain our Debt Commission will not be
ready for meeting Tuesday. Members have not
had time enough for investigation. We meet
Charleston Monday and will have to ask that time
be extended to a day in near future. Under these
circumstances I suggest Washington meeting be

now re-called. (Signed)
Jorx W. Mason.”’

On the same day that telegram was sent, I also
wrote and mailed to Mr. Moon a letter of which this is a

copy:

“ August 9, 1913.
Hon. John B. Moon,
Charlottesville, Va.
Dear Sir:

Since returning from Washington the mem-
bers of the West Virginia Debt Commission have
been diligently investigating the problem sub-
mitted to them by the Legislature. They find
that there are many things to be considered be-
fore we can have an intelligent settlement. You
must bear in mind this commission is composed
of men who knew comparatively little of the sub-
ject and none of the members had ever studied
the question in detail. Hence, we find that it will
be utterly impossible to .resume negotiations on
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the 12th of Angust as intended when we separat-
ed at Washington. Therefore, 1 today sent you
the following day letter telegram:

‘(lertain our Debt Commission will not be
ready for meeting Tuesday. Members have not
had time enough for investigation. We meet
Charleston” Monday and will have to ask that
time be extended to a day in near future. Under
these circumstances I suggest Washington meet-
ing be now recalled.’

You will readily understand, I think, the
magnitude of work before this Commission. In
the first place you are no doubt aware that the
people of West Virginia never considered that
they owe anything, or, if anything, a very small
amount. As indicating the sentiment of West
Virginia I here quote a resolution adopted by the
(lonstitutional Convention in 1872, offered by its
Ex-Judge Samuel Woods, of Barbour County, as
follows :

‘Resolved, That there exists no just, legal or
equitable claim against the State of West Vir-
ginia for the payment of any portion of the pub-
lic debt of Virginia and that the existing pro-
vision on that subject in our present constitution
ought no longer to exist.’

Judge Woods was a very prominent man at
_the time and had been a member of the Virginia
Convention of 1861, and sympathized with the
South and remained at or near Richmond during
the entire war. Ile cannot be accused of having
any prejudice against the old State. He was a
man of large means, took great interest in publie
matters and served a long time as one of the
judges of our Supreme Court.

In pursuance of this resolution that Conven-
tion did eliminate from the Constitution of 1863
Section 8, Article 8, which was the article author-
izing the payment of our part of the Virginia
debt, and the present Constitution, adopted in
1872, less than ten years after the organization of
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the State, not only ignores the payment of this
debt, but by references to this history inferential-
ly declares against it. I refer to these things to
indicate the trouble there will be in convineing
the people of West Virginia that they owe any-
thing on account of this debt. This Committee
having been appointed by the Legislature to in-
quire into and negotiate upon this subject, are
exceedingly anxious to do so as intelligently as
possible and without any references to precon
ceived notions except so far as the opinions
formed at the time of the formation of the State,
by men familiar with all the facts, may be regard-
ed as correct. You, together with the members
of your Commission, have gone over these ques-
tions fully and have had years of experience in
acquiring the facts. We have had less than 60
days. We take it that before a satisfactory con-
clusion can be reached that we shall have to ver-
ify many statements, accounts and facts upon
which the correct conclusion rests. This being a
public matter and our duties being only advisory,
we would not feel that we have done our duty to
the publie, should we make a proposition, accept
or reject one, without giving a reason therefor at
least satisfactory to ourselves. I beg to assura
von that we will pursue our investigations as rap-
idly as possible and as soon as we feel that we are
prepared to talk the matter over with you intel-
ligently, we will ask you to call your Commis-
sion together for that purpose. I hope this will
be in the near future.
Very respectfully yours,
Joax W. Masow.
(Signed)
JWM /S”

To which telegram and letter no replies were re-
ceived.

Thereupon,

The Commission directed Chairman Mason to call
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Mr. Moon by long distance telephone and inquire wheth-
er or not he had received the telegram, and what was
the pleasure of the Virginia Commission.

Mr. Moon was called and replied to Chairman Mason
that immediately upon receipt of the telegram of
August 9th he had notified the members of the Virginia
Commission that there would be no meeting at Wash-
ington on the 12th of August, and Chairman Mason sug-
gested to Chairman Moon that a time be fixed for an-
other meeting in the near future, and that the time be
arranged by the Chairmen of the two Commissions,
which was assented to by Mr. Moon.

On motion the Commission then took a recess until
1:30 p. m.

AFTERNOON SESSION,

The Commission re-assembled at 1:30 o’clock p. m.,
all the members being present, together with Attorney
General Lilly and Associate Counsel Hon. Charles Ed-
gar Hogg.

Mr. Lilly read a paper prepared by Mr. Hogg and
himself, supplementary to a former statement submitted
by them for the use of the Commission, ‘¢“On the Debt
Case, together with Conclusions Deducible from the
Opinion of the Court, rendered on what is Denominated
a Final Hearing of the Case,’” also, another paper giv-
ing ‘‘Reasons why the Proportion of the Debt of Vir-
ginia to be assumed by West Virginia should be ascer-
tained by the method prescribed by Section 9 of the
Ordinance adopted in August, 1861.”

TFollowing the reading of the papers there was a dis-
cussion of the same by Messrs. Wells, Hamilton, Young,



R4 VirciNia v. WEST VIRGINTA

Lenhart and other members of the Commission, after
which Mr. Wells offered the following resoltion, which
was adopted:

Resolved, That a sub-committee consisting of Messrs
Ord, Young and Ice is hereby appointed to co-operate
with the Attorney General and the associate counsel in
this case, in drawing up the necessary data and statistics
as a basis for propositions to be made to the Virginia
Commission, and that either one, two or all of said sub-
committee, at their convenience, are authorized to per-
form the work assigned them in connection with this
matter.

On motion of Mr. Wells the Commission then ad-
journed to meet at the call of the Chairman.

Chairman.

Sacretary.

Proceedings of the Sub-Committee

Charleston, West Va., August 11, 1913.

The sub-committee created by the resolution adopted
by the Virginia Debt Clommission at its meeting this
day, met at 7 o’clock p. m., at the office of the Attorney
General, in the eapitol building, in the city of Charleston,
to consider the duties imposed upon it by virtue of zaid
resolution.

All the members of the sub-committee were present;
also, Attorney General Lilly and Associate Counsel
Hogg.

Thereupon,

Mr. W. D. Ord was elected Chairman of said sub-

committee.
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After a general discussion of the duties of the sub-
committee, on motion an adjournment was had until to-
morrow morning, August 12, at 9 o’clock.

WirLiam D. Ogbp,
Chairman Sub-Committee.
Jomx T. Hagrgis,
Secretary.

Charleston, West Va., August 12, 1913,
The sub-committee met pursuant to adojurnment
of last night, all the members and the Attorney General
and Associate Counsel being present. Further discus-
sion was had as to matters and things that should be
considered by this sub-committee, the members of the
sub-committee agreeing upon the respective investiga-
tions to be made, after which an adjournment was had
to meet in the near future, at the call of the Chairman.

Wirntam D. Orp,
Chairman Sub-Committee.
Joux T. Harris, '
Secretary.

(Charleston, West Va., Sept. 18, 1913.

The sub-committee appointed under the resolution
adopted August 11th, 1913, met in the city of Charleston,
pursuant to call, on the 18th day of September, 1913,
and there were present: Messrs. Ord, Chairman) Young
and Ice; also, Attorney General Lilly and the Secretary
of the Commission.

Considerable time was spent in a digeussion of the
methods to be pursued in seeuring the necessary data
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and statistics upon which to base propositions to be
made to the Virginia Commission.

The Chairman stated that he had been in confer-
ence with the Governor, the Board of Public Works and
counsel representing West Virginia, and that it was
unanimously agreed by them that in order to make an in-
telligent and proper offer to the Virginia Commission
with reference to a settlement of West Virginia’s pro-
portion, if any, of the public debt proper to be borne, as
based upon the suggestions contained in the opinion of
the Supreme Court of the United States of the 6th day
of Marech, 1911, that it would be necessary to obtain cer-
tain data, facts and information not disclosed in the pres-
ent record, and that it would probably require further
investigation by accountants; and it being represented
to thig sub-committee by the Board of Public Works that
it is willing to secure such data and information upon
which to predicate propositions of settlement as afore-
said, and that it will secure such data and information
and furnish the same at the earliest practicable date,
which will probably be within two or three months, the
sub-committee expresed its desire to receive any and all
information upon which an adjustment can be properly
predicated.

The following preamble and resolution were offered
by Mr. Young and adopted:

Warreas, The sub-committee of the West
Virginia Commission of the Virginia Debt Com-
mission appointed to formulate a proposition of
settlement to be submitted to the Virginia Com-
mission, find it necessary to ascertain certain
facts and fieures not in the record and not avail-
able from the record, which will take some time;
therefore be it :

Resolved, That the Hon. John W. Mason,
Chairman of the West Virginia Commission, be
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requested to inform the Virginia Commission, by
a letter directed to its Chairman, Mr. Moon, that
we are diligently at work on a proposition to be
submitted to the Virginia Commission, but that
further time will be needed to complete it.

Whereupon, the Chairman of this sub-com-
mittee addressed the following communication to
the Chairman of the Commission:

““‘Charleston, West Va., Sept. 18, 1913.
Hon. John W. Mason,
Chairman,
Fairmont, West Virginia.
Dear Sir:

I encloge copy of a resolution adopted by our
sub-committee today. Also, draft of a lefter to
Mr. Moon, which you can sign and mail to him if
it meets with your approval.

Yours truly,
(Signed) ‘W. D. Orp,
Chairman Sub-Committee.”’

The draft of the letter to Mr. Moon above referred
to is as follows:

“Fairmont, West Virginia, September 22, 1913.
Hon. J. B. Moon,
Chairman Virginia Debt Commission,
Charlottesville, Virginia.
My Dear Sir:

I am instrueted by a sub-committee of the
West Virginia Commission, appointed by the
Governor of that State to negotiate a settlement,
in accordance with the suggestions of the Su-
preme Court of the United States, of the contro-
versy hetween the States of Virginia and West
Virginia relative to the settlement of the Vir-
ginia debt, to say to you, and through you to the
Virginia Commission, that the West Virginia
Commission has in eourse of preparation a propo-
sition (looking to a settlement) to be presented to
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our Commission at the earliest moment;
but that it will yet require some three or
four months time in which to put said provosition
in final and intelligent form. I cordially endorse
the recommendation of the sub-committee and
hope it will be agreeable to your committee to con-
sider the same favorably.

In the meantime, if your Commission should
desire to submit any suggestions or propositions
to this Commission, looking to the same end, we
would gladly and without unnecessary delay con-
sider the same.

With great respeet, I remain,

Yours, ete.,

Chairman West Virginia Commission.

The sub-committee then adjourned to meet at
the call of the Chairman, with the understanding
that each member should diligently continue his
investigations under the resolution raising this
sub-committee.

Secretary.
Teste:
Joax T. Harris,
Secretary.
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COMMONWEALTH OF VIRGINTA,
CoMPLAINANT,
VS,

STATE OF WEST VIRGINIA, DerexpaNT.
IN EQUITY.

NOTE OF ARGUMENT IN RESISTANCE OF COM-
PLAINANT’S MOTION THAT THE COURT PRO-
CEED TO ADJUDICATE ALL UNDECIDED QUES-
TIONS IN THE CAUSE.

It 18 respectfully submitted that there are but two
questiong for consideration in the determination and de-
cision of this motion. They are:

I. Is the West Virginia Commission making a pres-
ent effort in good faith to negotiate a settlement of West
Virginia’s equitable portion of the Virginia debt in ae-
cordance with the suggestion of this court? And,
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II. Tf there be a present and sincere effort to that
end on the part of the West Virginia Commission, does
the fact that it is under the necessity of reporting back
to the governor and legislature of the State of West Vir-
~ ginia the result of 1its negotiations emasculate the Com-
mission and render its mnegotiations a mere idle and
empty form?

The first question must be answered yes and the sec-
ond no, and we shall undertake to briefly give the
reasons therefor.

I.

ACTIVITY AND GOOD FAITH OF WEST VIRGINIA
GCOMMISSION :

The response filed to the motion herein, together
with the exhibits therewith, shows that the West Virginia
Commission has not ceased its activities from the time
of its organization, on the tenth day of June, 1913, to
the present time, and that it is still active along the line
of mnegotiation, notwithstanding the pendency of the
present motion. Indeed, upon the very day that this
motion bears date and before notice thereof had been
served upon the State of West Virginia, the chairman
of the West Virginia Commission, in consequence of a
resolution adopted by a sub-committee thereof, mailed a
letter to the chairman of the Virginia Commission, in-
forming him, and requesting him to so inform the Vir-
ginia Commission, ‘‘that the West Virginia Commission
has in course of preparation a proposition (looking to a
settlement) to be presented to your Commission at the
earliest moment.”” The full text of this letter is as fol-
lows:
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FamrmonT, WEST VIRGINIA,
September 22, 1913.
““Honorable J. B. Moox,
“Chairman Virginia Debt Com-
mission, Charlottesville, Virginia.

““My Drar Str: I am instructed by a sub-
committee of the West Virginia Commission, ap-
pointed by the Governor of that State to nego-
tiate a settlement, in accordance with the sugges-
tions of the Supreme Court of the United States,
of the controversy between the States of Virginia
and West Virginia relative to the settlement of
the Virginia debt, to say to you, and through you
to the Virginia Commission, that the West Vir-
ginia Commission hag in course of preparation a
proposition (looking to a settlement) to be pre-
sented to your Commission at the earliest mo-
ment; but that it will yet require some three or
four months’ time in which to put said proposi-
tion in final and intelligent form. I cordially
endorse the recommendation of the sub-commit-
tee, and hope it will be agreeable to your Com-
mission to consider the same favorably.

«‘Tn the meantime, if your Commission should
desire to submit any suggestions or propositions
to this Commission, looking to the same end, we
would gladly, and without unnecessary delay,
consider the same.

«“With great respect, I remain,

“Yours, ete.,
“Jomn W. Masox,
“Chairman West Virginia Commission.”’

Tt likewise appears from the response to the motion
that—

¢«“While its Commission’’ (the West Virginia
Commission) ‘‘and the sub-committee thereof,
together with the Governor and Attorney Gen-
eral of the State, were diligently and conscien-
tiously using every effort which they reasonably
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could use, and while they were exercising due dili-
gence and were proceeding with all deliberate
speed to carry into execution the requirements
imposed upon them by the joint resolution of the
Legislature of the State of West Virginia of Feb-
ruary 21, 1913, and while they were formulating
a proposition to be made to the Vir ginia (/Omﬂlls-
sion, as requested by said Commigsion at the
‘Washington conference hereinbefore referred to,
to the end that the matters in controversy be-
tween the two States might be settled in accord-
ance with the snggstion of this honorable court,
made in its opinion rendered March 6, 1911, as in-
terpreted by its opinion rendered ‘Oectober 30,
1911, the Commonwealth of <Virginia served
notice of the present motion.”” Par. 12 of Re-
sponge.

These are the words of the State, spoken through its
chief law officer, its Attorney General, and the sincerity
and truth thereof, we presume, will be conceded.

Nor is this all: The West Virginia Commission has
not only been aective and earnest, but the exhibits filed
with the response show progress in the negotiations.
At the joint conference of the Clommissions of the two
States, held at Washington on the 25th and 26th days
of July, 1913, the State of Virginia had no proposition
to make, and made none. At first, it contented itself
with presenting to the West Virginia Commission a reso-
lution declaring that the negotiations must be cofined
to the single question of interest; hut, nupon the demur-
rer of the West Virginia Commission, finally invited a
proposition from that Commission looking to a settle-
ment of the entire matter. This, we presume, meant a
lump sum; but the West Virginia Commission, feeling
that it was not sufficiently informed at that time to take
such a step, declined to make any proposition. There-
upon, the joint session adjourned. Subsequently, how-



Brier oF DEFENDANT 251

ever, the West Virginia (Clommission, after the appoint-
ment of a sub-committee, and after some consideration
by that committee of the question, began the prepara-
tion of a proposition to be submitted to the Virginia
Clommission. Thig is evidenced by the letter of its chair-
man of the 22d of September, 1913, hereinbefore set
forth; and it is submitted that this shows progress. It
may not be as rapid as the Virginia Commission would
like, but it must be borne in mind that the latter Com-
mission occupies a very different position from the
former. The Virginia Commission has nothing to do
but to receive, while the West Virginia Commission may
be required to provide and to pay. '

1I.

EFFECT OF REFERRING RESULT OF NEGOTIA-
TIONS BACK TO THE LEGISLATURE OF WEST
VIRGINIA.

The fact that the West Virginia (Commission is re-
quired by the resolution of its appointment to report,
without further action, the result of its negotiations to
the governor of that State does not destroy the utility
of the Commission; because it would have been neces-
sary to make thig report in any event, whatever might
have been the form of the resolution. Kven if the two
Commissions should agree upon a fixed sum in settle-
ment, the West Virginia Commission would have no
power to pay the same under the West Virginia Consti-
tution, whatever the terms of the resolution appointing
it. Tt could not draw its warrant upon the treasury of
the State, nor could that power be delegated to it; and,
even if it should, a probable lack of funds would render
its draft worthless. Neither could it, nor any of the offi-
cials of the State, in the absence of legislative sanction,
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issue bonds for the purpose of raising money for the
discharge of the decree agreed; and for it, or them, to
do so would simply result in putting worthless securities
upon the market.

Section 3 of article 10 of the present Constitution of
West Virginia (1872) reads as follows:

““3. No money shall be drawn from the
treasury but in pursuance of an appropriation
made by law, and on a warrant issued thereon by
the auditor; nor shall any money or fund be taken
for any other purpose than that for which it has
leen or may be appropriated, or provided. A
complete and detailed statement of the reeceipts
and expenditures of the public moneys shall be
published annually.”’

And section 4 of the same article reads:

‘4, No debt shall be contracted by this
State, except to meet casual deficits in the rev-
enue, to redeem a previous liability of the State,
to suppress insurrection, repel invasion or de-
fend the State in time of war; but the payment of
any liability other than that for the ordinary ex-
penses of the State shall be equally distributed
over a period of at least twenty years.”’

See also section 5 of the same article:

““The power of taxation of the legislature
shall extend to provisions for the payment of the
State debt and interest thereon, the support of
free schools, and the payment of the annual esti-
mated expenses of the State; but, whenever any
deficiency in the revenue shall exist in any year,
it shall, at the regular session thereof held next
after the deficiency oeccurs, levy a tax for the en-
suing year sufficient with the other sources of in-
come to meet such deficiency, as well as the esti-
mated expenses of such year.”’



Brirr oF DEFENDANT 253

But if it should be contended that the provisions of
the present Constitution are not to govern, but that sec-
tion 8 of article 8 of the Constitution of 1861, as being
a part of the contract between the two States, should be
Jlooked to, then we find it reading as follows:

‘8 An equitable proportion of the public
debt of the Commonwealth of Virginia, prior to
the first day of January, in the year one thousand
eight hundred and sixty-one, shall be assumed by
this State; and the legislature shall ascertain the
same as soon. as may be practicable, and provide
for the liquidation thereof by a sinking fund suffi-
cient to pay the accruing interest, and redeem the
principal within thirty-four years.”

In any event, and under either Constitution, moneys
can be drawn from the State treasury in only one way;
and, wherever a debt is to be created (as by a bond is-
sue) under section 4 of article 10 of the present Consti-
tution, the payment thereof ‘‘shall be equally distributed
over a period of at least twenty years,”” and under sec-
tion 8 of article 8 of the Constitution of 1861 could be
met oniy by providing ‘‘a sinking fund sufficient to pay
the accruning interest and redeem the prineipal within
thirty-four years.”’

It may be suggested, however, that these very diffi-
culties only tend to show the inefficient character of the
present West Virginia Commission, but not so. If the
two Commissions should reach an amicable and satisfae-
tory adjustment of the controversy and the West Vir-
ginia Commission should report the result of such nego-
tiations to the governor of that State and he should con-
vene the legislature of his State, and transmit to it such
report, with his recommendation added thereto, it would
only be reasonable and proper to presume that the West
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Virginia legislature would confirm the report and take
the necessary steps to carry it into execution.

It would he incorrect to say, as suggested by the
representatives of the Commonwealth of Virginia, that
thig course would leave the whole matter at large and
open up every question de novo for discussion upon tlie
hustings and in the legislature, for it will be observed
that the West Virginia resolution provides that—

“The Commission shall make a report to the
governor as soon as practicable, and, upon re-
ceipt of said report, the governor shall convene
the legislature for the consideration of the same.”’

This means (unless unnecessary time should be con-
sumed by the negotiation) that the members of the pres-
ent legislature would be convened in extraordinary ses-
sion by the governor, and that, too, before the election of
the members of that body, to convene in regular biennial
session in the month of January, 1915. No election,
therefore, would intervene, and, being none, a discussion
upon the “‘hustings’” would not take place.

It is true that the West Virginia legislature, when
convened to consider the report of the Commission,
would have the power to disappoint us; but we can
scarcely believe, and the court will not presume, that it
would repudiate an equitable adjustment of this con-
troversy.

OBSERVATIONS

This court has proceeded with great caution in this
case, that no injustice may be done to either of the high
parties litigant. And when reference is made to the
fact that this case has been pending for some years, it is
not improper to say that there have been no unnecessary
delays in the prosecution of this suit, but it has gone
forward with that degree of speed consistent with the
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nature of the case and the requirements of justice. The
court has been careful to avoid doing injustice to either
of the parties, but desires that time for deliberation may
be afforded and a conclusion reached without undue
haste.

Should the Virginia Debt Commission reject the
proposition for settlement, when made by the West Vir-
ginia Commission, then it will be time for the complain-
ant to report this faet to this court, and move to ex-
pedite this cause. Until West Virginia has had a rea-
sonable time, and hag been afforded opportunity to re-
spond to the suggestions of this court, in an intelligent,
orderly manner, and has had time and opportunity to
comply with the requirements of the resolutions of the
West Virginia Legislature, West Virginia will not be in
default, and until such reasonable time elapses, a motion
to speed this caunse ig premature, and to sustain this
motion at this time, it is most respectfully submitted,
would deprive this State of the right and privilege which
this court has afforded her, of a peaceable adjustment
of a quasi-international dispute.

It is therefore most respectfully submitted that this
motion should, at this time, be overruled, or, it should
be continued for a sufficient time to enable the West Vir-
ginia Commission to complete its labors, and to perform
its duties, and it is suggested that not less than six
months be given for that purpose.

Respectfully submitted,
A. A, Liuy,
Attorney General of West Virginia.

V. B. ArcHER,

Cuaries K. Hoag,
Jorx H. Howur,

Of Counsel for West Virginia.

“Ocrorer 13, 1913.
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SUPREME COURT OF THE UNITED STATES

No. 2, Original.—Ocroser TerM, 1913,

Clommonwealth of Virginia | On motion of the State of

V8. Virginia to proceed to
State of West Virginia. a final hearing.

[November 10, 1913.]

Mr. Chief Justice Warre delivered the opinion of the Court.

In March, 1911, (Virginia v. West Virginia, 220 U. 8. 1,)
our decision was given ‘‘with respect to the basis of liabil-
ity and the share of the principal of the debt of Virginia
that West Virginia assumed.”” In view, however, of the
nature of the controversy, of the consideration due the re-
spective states and the hope that by agreement between
them further judicial action might be unnecessary, we post-
poned proceeding to a final decree and left open the ques-
tion of what, if any, interest was due and the rate thereof,
as well as the right to suggest any mere clerical error
which it was deemed might have been committed in fixing
the sum found to be due upon the basis of liability which
was settled. In October, 1911, we overruled without
prejudice a motion made by Virginia to proceed at once
to a final determination of the cause on the ground that
there was no reasonable hope of an amicable adjustment.
Virginia v. West Virginia, 222 U. S. 17.

The motion on behalf of the State of Virginia now before
ug is virtually a reiteration of the former motion to pro-
ceed and is based upon the ground that certain negotiations
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which have taken place between the Virginia Debt Com-
mission representing Virginia, and a Commission repre-
senting West Virginia, appointed in virtue of a joint reso-
lution of the legislature of that state, adopted in 1913,
make it indubitably certain that no hope of an adjustment
exists. But without reviewing the course of the negotia-
tions relied upon, we think it suffices to say that in resist-
ing the motion the Attorney General of West Virginia on
behalf of that State insists that the view taken by Virginia
of the negotiations is a misapprehension of the purposes .
of West Virginia, as that State since the appointment of
the Commission on its behalf has been relying upon that
Commission ‘‘to consummate such an adjustment and settle-
ment of said controversy as to commend the result of its
negotiations to the favorable consideration of the Governor
and the legislative branch of its government, and thus
terminate said controversy to the satisfaction of her
people and the Commonwealth of Virginia, and upon the
principles of honor and justice to both States, and in fair-
ness to the holders of the debt for whose benefit this con-
troversy is still pending.”” The Attorney General further
stating that in order to accomplish the results just men-
tioned, a sub-committee of the Commission of West Vir-
ginia has been and is engaged in investigating the whole
subject with the purpose of preparing a proposition to
be submitted to the Virginia Debt Commission, to finally
settle the whole matter and that a period of six months’
time is necessary to enable the Committee to complete its
labors.

Having regard to these representations, we think we
ought not to grant the motion to proceed at once o con-
sider and determine the cause, but should, as near as we
can do so consistently with justice, comply with the request
made for further time to enable the Clommissioners of
West Vieginia to complete the work which we are assured
they are now engaged in performing for the purpose of
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effecting a settlement of the controversy. As, however,
the granting of six months’ delay would necessitate carry-
ing the case possibly over to the next term and therefore
be in all probability an extension of time of more than a
vear we shall reduce somewhat the time asked and direct
that the case be assigned for final hearing on the 13th day
of April next at the head of the call for that day.

True copy.
Teste:
Clerk Supreme Court, U. S.












