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o1> IN ION.

. (In, eritering upon the consideration of the case before us, the mind
is-at once impressed with the belief that there never has been, that
there iperhapsnever can be brought before this tribunal, for its deci-9

. sion,--«acase of higher importance or of deeper interest than the pre- > V
sent. 7 T he subjects which it �pfresses upon, -our iexarriginatiori�, naygvupon t

udgment of this court has been demanded and hasinevi-v
O

tably dieterminedragre nothingless tha.n�-- , _  p
-Ist." Tshetjiuripsdiction or authority of this court, under one of the

riif0rigi7zal Ju-risdiction enumerated in the constitution.
2nd.,&#39;pThe correct interpretation of the power of commercial regu-

lation vested in the federal government, either exerted simply as such
T byjthatr government, or as affecting the power of �internal improve-

ment in�the states.
f a 3rd. The policy ortin�uence of particular regulations with respect
to commerce, as these may tend to restrict it �within�circumscribed
channels, or to promote its generalactivity and diffusion, by facilities
uperating a reasonable and just equality of right,-of competition and
advantage to all. 4
r� 4th. The character of the proceeding complained of asa nuisance,

the regularity of the proposed mode "of redress and the right of the
complainant to claim the interference asked for in any mode. T

The magnitude of these topics would seem in some degree to ex-
cuse in treating them the hazard of prolixity, and at any rate, lying
as they do in the directtpath to theiproper survey of this case, they
cannot with propriety be �overstepped without pausing upon their
examination. a

�When at a former period this cause was before this court, the seve-
. ral topics just enumerated were cursorily advei�-ted»-.---tesrby me�-as ne-
cessarily involved in its adjudication; and the-course then adopted by
the court -was formally objected to, because that Kcourseseemed a pre-
mature and foregone conclusion upon facts and legal positions enter-
ing essentially into the nature of the co:nt-rgiversy; facts and legal po-
sitions not then maturely examined and ascertained, as the order of
the court at that time made necessarily implies�-and -which could not
according to established precedent, and the highest ad_judictati_o,ns, be
properly investigated in the in-odeproposed. The subsequeiit proceed-
ings upon the order of the court at the January term 1850 havegreat-
ly strengthened theobjections assigned: by me on that occasion--these
proceedings have, at an almost incalculable egippeuse to the parties,
brought hither an immense-,_mass of matter, «much of whichon rfhegtone

,hand «is not within the enquiriestidirected bythe court, w»hil�st7o5n,,tlie�.p r



7 shewn. . In this controversy the stateiof Pennsylvania; admitted to it

5

other, enquiries strictlypiertinents seem to have been wholly exclud-
ded. It has placed before us a longand very learned reportitobeposure,   .  ,

entirely dehors the order of the court, ,
to, .(I speak it with all respect forEt9lfi,e9. &#39; �

of that report,) palpably op-L T
, posed in my opinion to the irationaleeand

in part upon subjects
other aspects of the same repor
highly intelligent and respectable author 

     
     just preponderance, of the

in �ne, which leaves in �llfacts stated by the witnesses;&#39; a report;i its weightand force, the mischief of withdrawing the trial of the quese
tion of nuisance from its proper forum, in which the witnessescould
have been confronted and cross examined, arid imposes upon, the court
the task of passing upon the credibility of those�. whom they have

7 never heard nor seen. Even in matters of minor concernmentf,fI
always been unwilling, whenever the credibility of witnesses *was�t;o.i
be tested, to interpose between such persons and the scrutiny of a .
jai%vy»,awak%Risasit isrsure to be by the vigilance ofathe ,aclV:oeate,e�*-
where the essential rights and interests of great Cormnunities-stare;at
stake, I never will do so, unless constrained by irresistible aurthoiiity. .

�Recurring now to the first head of enquiry, I contend that the ,
plainant can have no standing here on the ground that thiS courtlcari4*
not, as is shewn, both upon the face. of the pleadinigs and uiponeiiithe
proofs, take jurisdiction of this cause. 1
zance of the cause before us, it must be in virtue of the 2nd,,seg;1;i.;e:i
of the 3d article of the constitution, which declares that � i.na,1�1c;ases
affecting ambassadors, �-� other public ministersand consuls,an/d
in which or state shall be a �party, the supreme court shall have origlie
mil jurisdiction.�~ There is no other provision of the COI1Stl&#39;£l»ll1OI1 _l.lI1ff 7
der which original cognizance of this cause by the supreme court
can be assumed. iNow, to arrive at the just interpretation of this
clause of the constitution as �xing that position or interest of
state as a. party, which alone creates -original jurisdiction ienptliessue
preme court, it is necessary to settle the import of the word parity� as
connected with legal or equitable proceedings. By all correct legal

. intendment, this term party is applicable only to persons su&#39;stainin.g,ia
direct or real interest or right in any pending litigation; an interest or
right immediately affected or bound by the issues such litigation
involves. This term cannot be extended. to persons who may .hei.ar- ~
bitrari_ly and irregularly named inproceedirigs either at law or in
eqtii§ty, the~v�er.y;;desc_ription of whose relation to the case shall evince
a tot-aleabsence of legal or equitable clairiis upon the subject of litiga-
tion; a total absence too of reciprocal duty or obligation with refer-;
ence to those whose property, and whose possession and enjoyment
of that property are sought to be affected. Whilst courts of . justice
therefore will enforce the conventing of allwhose interest can pro-r
perly  adjudged, they will repel and even rebuke attempts to assail
oreven to canvass the rights and interests of others, bythose whoin
effect ctoncede the want of a legal or equitable title  themselves.
Courts of justice take no cognizance of impevfectrights, or such as may
l),¬3¥tE3I�[1�l¬3(i.l-,l�I1GI&#39;¬l§7&#39; moral orf incidental, as distinguishable from legal
or .equi.tablc, eveniwhen the eixistenceof T the former may be cleafly

ix,

If this court can takesceognig; J T T
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t have no property in or title to the river Ohio within, the limits of
ginia, and no property in or title to the steamboats which ply upon
that river, is confessedly made use&#39;~of as a mean un,der�the,tshielter»of
her name, of redressing, grievances Which, if they ever «had existence,�
are injuries to her citizens and to individuals, and theiproper and effi-it
cient remedy for which is to be found at the suit of those citizens in
the courts of the state or of the United States.   a P

The alleged right of Pennsylvania to sue in this case for a diminuf �
tion of pro�ts fromher canals and other works of internal imptrovee ,
Intent within herown territory, and many miles remote frQin&#39;the

_ Wheelinng bridge, had it not been cast into shade by a still greater ex-
travagancettdiesclosed by the record, (her right of ship navnigationnvvith
top gallant royals all standinig,) might have fawalkenedn some surprise;
but even  .tamsr
has beendesigned �to effect, for it cannot be }),1*léteiiideid and islnoti
intimated in,,th.e* pleadings in this cause, that those canals  P
public Wo,rks have been obstructed odor rendered� in any respectilless

O y �tted, for transportation, or in any way impaired by the erection nofsthe
Wlieeling bridge beyond her territory, andwithin that of a separate
and indenpendeent state. And if the mere rivalry of works of internal
iriiprovement in other states by holding out the temptation of greater
despatch, greater safety, or any other inducement to� preference for
those Works over the Pennsylvania canals be a Wrong, and a ground
for jurisdiction here, the argument and the rule sought to be deduced .
therefro,m�shouldaoperate equally. The state of Virginia, who is C011?
structing a. railroad from the seaboard to the Ohio river at Point Plea- ,
sant, much farther down that river than either Pitts_burg or Wheelirig,
and at the cost of the longest tunnel in the Worlcl, piercingthe rbaseiof
the Blue Ridge mountains, should have the right by original suit in
this Gourt against the canal companies of Pennsylvania or against that
stateherself to recovericompensation for diverting any portionof the
commerce which might seek the, ocean by this shortest transit, to the
mouths of her canals on the Ohio or to the city of Pittsburgg; and on

7 the like principle the state of Pennsylvania has a just cause of action
against the Baltimore and Ohio railroad fbr� intercepting at Wheeling
the commerce which might ottherwise be constrained to seek the city
of Pittsburg. The state of Penxnsylvanila cannot, be jtonnthis
suit on the grounds stated in thebills �led in her name, for the reason
still more cogent than any yet assigned, viz: th,at_ to [permit this
would be to render the clause in �the constitntionrelieitl one in her fbje;
half utterly useless and even ridiculous; lwould destroy every restric-
tion intended by the enumeration of ,instances of �origi_n_al[&#39;:urisdiction,
and would confound this clause with another &#39;pr0V?,i;signtO7, the consti-
tution, designed to cover cases preciselyslike therone now befQ.1�e the
court. If in_ all ins-tancesin which the citizens  one s_tatei1,h3a�ve
cause of action against a citizen or a corporationof at different state,
the action can be , prosecuted in the name of the state in W,l�C:h,iothC
claimant resides, although no peculiar or legaliright or cause of
can be shewn in such statesusta.ining the .characte;r of a,_p1�n1Vt1�tf$iiSi}lg-1t5OI�t,

,thenthe restriction, as to cases of original jurisrliction is
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lished; the defendingparty too must be entitled to thefsame, rightcof 4
substitution, and all suits between citikensipf different statesfiniglit
this process bettransforrned into suits between states, or suits to
states are parties; cases of iorigtnal jurisdiction in thiscourt.     e e
i That provision of the coiistitutiondesigned toembrace controversies

between ctizizens Qf,d2&#39;�"erent states is thus annulled, and the jurisdictiori ,
5 of the district and circuitecourtstransferred as falling within its origi-+ K
rial cognizance to the supreme �court. fSucl:i,�to my apprehension,
appears to be the inevitable result of asserting whattareessentially
and clearly private rights or interests in the name of a state, or the
prosecution of remote, contingent and imperfect intereistsffnotf amoatnc
ing to property, though claimed on behalf of a state. I conclude�,
therefore, that to constitute a state a� partyin that sense which brings
heroowithin thatcmeaaiiisoief the esnstituiignaoand iI1&#39;d�(¬3.,eSg1,/l-Withil] �die im+
 to all ca.11se�by all correct
f7er�eemus"t be averreal and ]27&#39;0vecl"�on her behalf, aicejrtain�  diriectr
interest, or an injury, or a right of pi&#39;operty��-a perfect ,right�-aright
which a court of justice can de�ne, a.djudge and enforce; and that
the part of the� state of Pennsylvania no such rightaverred even, much less iestablished. in proof, nothing isshewn  T
can maintains the jurisdiction of this court in thiscause. Tl1é.él1&#39;E1C-l()fWy~
pretext of an interest, or injury from the nature of things not s�usc�e�pé
tible of calculation or estimate, can never be the foundation ofa riglit,
legal or equitable, And indeed, so far as any light can be ;reflect eed
by, facts on this pretended or incidental interest of Pennsylavania re-
sultingfrorn any supposed effect upon the tolls on hér�canals�,
actual increase instead of a diminution of those tolls sinse the erec�ti�on
of the Wheeliiig bridge is proved.Passing from this subject of jurisdiction, and supposing iitfoir the 1
present to be vested here, I proceed to examine the pretensioiis of ithie
complainant as being a deducible from, and as guaranteed byethe
power delegated to congress to regulate commerce between the seve- ,
ral states. The existence of that powertinpits fullest extent,  for
every purpose for which it �has been delegated to congress, need not
be questioned,:_in order to expose and repel the pretensions advanced
�for the complaicnant. Onthe contrary, the assertion ofthatapower in

i gave it, or s
its gi&#39;_eatestmlaftfitude, so far as it was ever contemplated by those who

(5 far as it can be exercised for useful �purposes, carries
with it, necessarily, the condemn.a_tion of those pretensions.� The
power to regulate, commerce was given to the federal government,
whose functions and objects were designed to be general aiidaco-e-ex� »
tensive with the entire confederacy, because its duties einbraceethe
equal rights and interests of a&#39;l�l1the members of the�coiifeder�agy, and"
as a mean �of the widest diffusion&#39;of commercialfacilities and inter-
course within the powers vested the constitiition. It cannot be ra-
tioriaflly concluded, that by a provision palpably intended toiprotect
coriiinerce from unequal or invidious restrictions, the power was �given
to congress to_adv_ance so far   towards restriction orcmonopoly asto
liiintfcomrnterce to ,particular channels, thereby cripplingioi� wholly
preventing its diffusion and activity, and by thessarne process tcoanfer-
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ring upon particular [points or sections of the countrystiarbitrary and
unjust advantages, and� rivetingupon all those pprtions affected by
such aproceduire, loss andteven ruin.
f Admitting, then, that congresshad made any regulation affecting

the subjects of tliigs controversy, (and it will hereafter be shewn that
a they have not done so ;) admitting, moreover, that their acts orrregula-as

tions might fall within the broad language of the power vested by the
constitution, it remains still a just and fair enquiry, whether those acts
which� arearbitrary oroppressive, which defeat the great ends for
which. thepower thus perverted, may have been within the ligitimate
scopeof, thepofwers alleged in excuse for their performance. In other
words, whetherscongressl as a: regulator of commerce, would be justie
g�ablehin breakingtdowrtworks of internal improvementrwithinhj the
states, thorughg calculatedgin  ,c;haracter  for
fusion of commerce, and by such destruction limit commerce to par;-&#39;
ticular local points orinterests �Z� � Common sense andcommronjustiicea &#39;
would promptly answer inthe negative, andwould decide thatiia" ra-
itionalg�and proper, nay, the only rational and proper exercise of the
regulating power in congress, demands the promotion and protection
such modes and facilitiestof commercial intercourse, (so far as con?-
sgress .have this power,) as� will ensure equality to all, andithetwidest
diffusion of commercial advantage. Surely, then, in the absence of all
action on the part of congress, this court should imply no policy or
design in that body to fetter or cripple great interests which they are
chargedagwith the power and duty to protect. . Butcongress have en-4
acted no y-regulation whatever in relation to the subject of this 7 contro-
_iversy,;[they have not saidthat bridges should nowhere be erected
over thepriver Ohio ; or if erected, what should be theirelevation above

- the water; neither have they declared, upon scienti�c calculationsor
uipoirexperiments, or on any data, what shall be the heightiof the
chimneys of steamboats on that.river, nor to what degrees, either from
theirjeown calculations of improvement in speed, or from fancy or lo-
cal rivalry, the owners ormasters of steamboats on� that river may
elongateethe �chimneys of �those steamboats. Upon all these matters
congress have thus far been perfectly silent. Admitting, then, that the
state of Pennsylvania� can be regularly beforeus in the characteraof a
party in interest, thisscontroversy presents, to  a
comparison between the will and the acts of the � parties . thereto, and
an appeal to this,..court in the absence of all action  eongress-e-a-by
some rulewhich it must deduce fromgthejcommion lawof lnuisance,� to
decide upon the comparative me�rits or demerits of the parties-�-to de-
cidegwhether the bene�ts produced by the Wheelingifb3ridgei to the sur-
rounding country, and by its connection with extended linesof travel.
and commerce, can save it fromathe character: of a nuisance.  Or
whether its interference in certain stages of water with, the
of seven steamboats owned  private ?individuals,1&#39;the iheight ofjiswhose
chimneys is a subject of &#39; much ,:\COl1.ttI&#39;3.jI&#39;l8_ty of opinion, both� amongst
scienti�c men and practical buildersaand"captainsof isteamboats,;_ca1i
saoi__con,stitut,e it a public inuisannsce, and a cause of such direct
the legal rights and interests of Pennsylvania, as to justify itsment by this court. a  i   � t   d L \\
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In theabsence of all action bycongress in relationpto,,th;isi matiteii�; , T
he in thefonly legitirnate, mode in Wl1iCl1:CCi1�i1giIeSS, could affect it, via   . �
commercial regulation, or by some expressstatutory td~eclaratiorr�,,&#39;ithe
act of one of s these partiesin the prosecution of their interests must
claim intrinsically equal authority with the acts of the other), except
so far as they may have some common arbiter bywhom both maybe
�controlled. In this case, that arbiter would seem to be either the �local
sovereignty (the state of Virginia) within, Whose territoryttheiallleged
nuisance is situated,co,r the United States, through some enactmentcfor
thejregulation of commerce; but neither of these authorities is in*vok�-
edin this controversy- =+lWe have here a suit in the names of Pensnsylé &#39;
van1aoCcu"pying  position of every private,�suitor, asking the saC{tlO.lfl ,of this court upon, general common law jurisdictiont over theiiisubject

nuipsances, which juprispdictionp  courts of  United States\ do �notit gh to cdraw; *W_ithin our cognizance, the
U5 cause to af�rm merely the competency of congress� to legislate
upon it, and to refer its decision if they choose to the federal courts.
Iask upon what foundation the courts of the United �States, limited

circumscribed as they are by the co11stitutio�n,aineLby,the iaws
which have created them and de�ned their jurisdiction, �can, upon �any
speculations of public policy, assume to themselves the authofity andfunctions of the legislative department of j the goviern.ment,
clothedewith those functions by the constitution and ~laW.s,o and under»
take of their cmere Will, to supply the omissions of that deplart�m,enti?°
Is it either inthe language? or theory of the constitution that this court
shall.exerc�ise� such an auxiliary or rather guardiaiie and paramount
authority? Cannot the legislative department of the governmentbe
entrusted with thteiful�llment ofoits peculiar duties? �Such anact as i
this cosurtghas been called upon to perform-c�s-such an act� as ithas just
announced as its own,is in my opinion virtually an act of legislation-�,or. in stricter Vpvropriety,  say it not in an o�ensive sense,) an�act of
usurpation. to rest our authority to adjudicate this matter on Vthe
naked proposition just stated, would be to reject the doctrine by this
court heretofore ,most"expressly ruled. The case of Wilsontvs. The
Blackbird Marsh Creek Company, 2 Pet., p.245, seems to be conclu-
sive upon this point. This case presented aninstance of an absolute
obst1�u�ctioz1pbyadam of a water course iinavigablej by vessels of con;
siderableisizefancdrin which thetide ebbed and �owed. ~Theperso�n"
who undertook to destroy or injure the darn constructedcacrossthis
navigablepcavvater, was the master of a vessel 7�eguZa.rZy �licensed, jl�ld
enrolled according to the navigation laws of the United S2fates";c and being
sued for atrespass committed in breaking or injuring the darn, he
pleadedin justification of his act,the character of the navigable water
as a public and common highwayfofr all the citizens of the particulcar
state and of L the United States to sail, pass and� repass over, th1&#39;eu�g�h
and upon, at all times of the year, at their own free will and �pleasure.{

Comparing this case With the one before us, it is impcossiiblfe
notptoie perceive, that in many of their capital features they are �stri-
kingly similar �;, Inayindeed be regarded as iden " T V
case ass, in this, thewater course saidto sbe�*ob�structed»,�vvas all najvie

cal.   the �former a T



gable*wate1&#39;;&#39;in that caseas in this, the locus in qua was within the
jnrisrliction of a state, and the alleged obstruction in each instance an
aetof state legislation, in exercising the power of i~ntern:al improve-
ment: in each instance, theright of passage to the extent and in the
fmannera claiimed, freely-and at Will� usqupe ad� coelum, was in virtue
solelyof license and enrollment according to the �navigation, laws of
the-United States. ,Now, what said this court upon-the aforegoing
i�sta�te»-of the pleadings and evidence? ?� If congress,� said they, A� had

  c passed any actawhicli bgre upon thecase; any act in execution� of the
power-to� regcul-ate commerce, the olgject of w/tic/z was to control state legis-
lation over those /small navigable creeks into which the-tide �ows,
_.a;l1.LLwhich.«abound- throughout the Jower country of the middle -and.
seutthern states: We shouldfeelc not,state ctlaw, �in, coin�i-ct with isiich��aci�t,  be void; � Bout t�¬:oni-;p
gress has : passed: no such act. The repugnancyof ytthestatei law itioi
the constitution -isplaced entirely on its repeuganancya to the p-()iWe;r�l"to
rein-late commerce with foreign nations and among the several --states;
aagpower whichhas not been so exercisedl as to a-Hector the question.

do.,not�think� that the W act empowering the Blackbird marshicreteki
company to; place a-dam across the creek can, under thecircumstances
of the -case, be repugnant to the power to regulate commerce in its
dormant state, or as being in conflict with any law passed on the
tsubject.� Th-is decision at once puts to �ight the pretext for inter-
ference here to protect and enforce the duties andfunctions of congress,
and eqguiailly exposes theifallacy that the grant of a �coasting license, of
aittmere certi�cate of the domicilof the vessel beaaring it; of -evidenceV
primttfocie, of her capacity or tonnage, or of her exemption from :s_us-
picion of smuggling orcpiracy, is �a% regulationsofcommercei over every
inchof the waters over which in her various excursions she may pass;
Jusstcas cogent and tenable is the argument, if aijgumenit it deserves to
the-called, which a�irms that the establishment of Pittsburgas a port
of7&#39;entry, its mere designation as a point at which merchandize may
bef,lainded�,subject to the revenue laws of the United States, is a posi-
tive declaration by congress, prescribing the modes of the transporta-
tion of such merchandize thither, and de�ning what shallibe held to
be--an interference with such-transportation. Equally, orpzygather more
unsound and untrue is the position�, that byte-he sameadieisiignation of
Pi-ttsburg, congress have declared that vessels propelled by wind or "
steam,vessels of the greatest capacity, carrying mastsor; chigmneysgf
ilflimitable height, shall navigate a river, whose ordinary regimen, to
adopt a term in this record,� scarcely affords a channel broad or deep
/enougliifor the tacking of a -shallop,» and for long periods of a few

-inches only in depth. This attempt from the mere designation of a
port of entry, to bring home to congress the absurdities the argument
implies,.would ascribe to �them a practical wisdom much upon a pa-
rallel with that of the despot who attempted toconfine the-Hellespont
in fetters, or of him who forbade the approach tohim of the ocean tide.

"But congress have in truth enacted nothing in relation to ttlieappartié
culiar subject in issue in this controversy ; and we have seen in at-he? ex-
,p1icit«idec1aratign of this court in the-casefrom  Peters, that not

2
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must there besome positive enacttnentibly congress, but an eteactmsem �
�the object of which was-tocontroiszate-legislationi over those snavigas
ble creeks into which the tide �ows,� i �-But again�-it has been anis-

s serted in justi�cation of the power claimed by the majority of tithe
court, that congress, by adopting the act of the Virginia/~ legislature of *
December 18, 1789, authorizing the erection of Kentucky intoia� state,
have fully: regulated the navigation of the Ohio river; ~?,ho�w-is
this position sustained by facts?  By sthses,�7-th� section -of r her so act: of
178,9, Virginia declares -thatjso far -as he~r�o\§zn territory: and ttihat-if
their-proposed state shall extend uponthei Ohio, the navigation of » that
river shall be free for all the citizens or the United. Sta.tes>, r , Congress,
by an �actapassed February 4th, 1791, containing two�sections,-con-ly,
(vid."iStats.�at �Larg?e, vol. 1-, p. 189,) consents� by "thee 1-sst�.se.ction to the �r
aprofferj ofVirginia_,of,-athe creatioii ofsrther new state; and bygt-lie 2d

éseetzin,»ssdeclares, that on the 1st day of June following, the �sneWs*sstl?ate,
by the-name of Kentucky, shall be admitted a member of - th,e~�Uni-en. ,
These two-sections comprise the entire action ofcongress," frmswhiseth
the position that has been asserted bythe majority of the e,o.urt,is-de-
duced. Let us try the integrity of this position by re%d_ucingr»i:t,�,to sthe

L a form of a syllog-ism. The major of that syllogism will consist �of the
fact, that Virginia, by her law of 1789, has agreed that she sand-the

_ newly ptroposed state will permit the navigation of th-e0hr;.w%i~th:ia
their respective limits, to all citizens of the United States. Its minor
is this s;� that congress have aassented to the permission isesdeelaredc.: &#39;7�;
the conclusion attempted to bededuced is, ergocongressby thratiassem i

have icomipletely regulated the navigation of the Ohio, and
table implication ordained, that bridges shall never be thrown acrss
that river, exceptin absolute subordination to the interests orthe
of the owners of steamboats upon that river. This may possiblyrtbe
logic, irrefragable logic ; and the failure to comprehend its consistency
may arise from the in�rmity of my own perceptions, but I vcannojt help
suspecting that an acumen far surpassing any to which I will lay claiam
would be puzzled to reconcile this process with the laws of in-ductio;ni
as prescribad �by Watt-s, by Duncan or by Kaims.  ~ t i
. The next enquiry naturally arising in� this case--an enq�nsiryir1:sepa-

rablysconnected with the alleged obstruction by the Wheeling bridge
asstconstituting it a nuisance or otherwise-�an enquiry-eqiial in magni-
tude" of interest with any other involved-�relates to the pol-iey-n and p
diectsiof commercial regulations, asthe�se may tend eithereto the re-
striction-xof commerce within particular channels, or to supplying auxi-
vliariesrfoprsirtsi prosecution, or for the promotion of its activity -and dif-
�fusion Tbyiincreased facilitiesyoperating a just equalityxof right and
competition and advantage to all. And here it may be prernise-&#39;d,,. �that
throughout <�thei discussion of this cause, a reigning -fallacy hasr been
assumed and urged upon the court-��a fallacy which, if successful, may
qsubserve the grasping pretensions, of the iplainti��, but which,-=byi an
eiilightensed viewof this case, must be condemned asidesitiiuetive to the

rextended commercially prosperity of the country.-W,     ., &#39;_
be; The error assumed� as the basis or the pi-assists pretensions-is ti:this,,

ithatiicommerce can be prqsecuted -wirthsiliadvantage to tthesgcountry only i



by the channels of rievers,and in all� theiceuntry intersected by the
we;stéri1rivers:, only thifough the agency of steamboats ; and hence is�
attecrnpted the deduction in favor of the paramount privileges of steam-
boats, an stheright claimed for this species of comumercial vehicles for
exemptiongfremteany limit a upon the interests or the fancies of those
who, own or,~mgnage,them. It has been a curious and somewhat
amusingsincident in then argument of this cause, that whenever any res-
.sitrain.t upOni�tl:1.ermanagemoesnt of steamboats (on the Ohio) was inti-
�mated,j(as,,n_,ecessary for the »~protection of other essential rights both
pnblici and -_private) theg�gvxedr reply of the advocuate in opposition has
~b;¬*e7n;,*Eli?ttLG�OMM~ERCE demsangdstc these peculiar privileges inuthegouiwners
and .irmas:tters»of*\steaarboats.to . An, obvious and cstricter gpropriety-of are

� nStea:riirboat.tpropi*ietors,?iiliical �mormipioly, and  inns ,
.te»1&#39;.¬Str-.o1�eal� or ~irnagi&#39;na1&#39;y of the plaintiff,, supply the wstrue gorigiin  1
céharacteri of the� pretensions here urgedu: commerce, en1igi~1�tenIedi,T ex-
teorfdedr, Jfainiequal,prosperous and bene�cial, condemns all such pre-
c;  she demands that freedom, fairness, competition and equality,
 are the true-, and only true causesof� her prosperity; and �wihiCfh
»rfl3Tl¬if:1¬9qBal�lZl,D.g powerce vested by the constitution «was designed to
enrsure. » c ~ g V s it to i      t

 Commercegin its infancy is of necessity chie�y con�ned to the chan-
nels of waters-cocurses_.i Weakness, poverty, or the absence of art or
sasccience,� are-unabule in the earlier stages of socirety to sL1pply_m0t.ITe
e,ligiibles.ere�icient modes for its prosecution,,orto~�overcome the dif�-

Lcultiess a:ttendant one transp=ortati_on off the Water. c,.He11ce we seethe
rudeoresssays of commerce commencinggwith the raft; the canoe,�, or the
ba�tteaui;sbut as Wealth a.nd populatiomascienceandiart, advance, we
trace her operations to the magni�cent ship or steamboat, each adapted
�1:io:&#39;*its proper theatre. Does not this :Very p.rogress and the advantages
�Wl1l__&#39;(:l1 are their concomitants,� glaringlyexpose the follyiand injustice
ofalliiattempts a:t the restriction of commerce to particular localities, or
to particular interests, or meansouf circulation? Are her operations
to be con�nedto a passage up and down the channels ofrvvatercourstes

y impracticable for navigation for protracted periods, and whose capacity
is always dependent on the contributions of the clouds, rwiditas acoeli

* eat nimimis irnber .9 Would, not arnarrowfipolicjr  proclama-
tion to commerce, inhibiting her advancement; and «to the hundreds
o�thousands situated witliout her permitted track, that the ;7,Wteralth,,the
luxuries and comforts of civilization and imjprnvernent,, if to be enjoyed
by them at all, are to be obtaianecl only at far greatéraexpeiise and
labor, and in an inferior degree than they are enjoyed i by more
favored classess?    W *  �  l  s s  r    � F

These positions are strikingly�illustrated by the expe;rien%Ceot&#39; our
own times, and indeed. of g a very. brief space. :Thus, notfwithst;a*ncd�
ingthe high improvement in �nazviggatiiontby steam anduibyusa�s, which
seemls»ito..�ohave carried it to its greatest perfection, vvesee thet.rai�lr.oa:d
in situations Where no de�ciency of water and no arti�cial or,natui�al
obstructions to tvessels exists, or iscomplained of, stretchinggits a parallel
course with the track of the vessel, tying together as it Wéreiinsclose
&#39;1

\
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contig1i�ity,�and connecting in habit andsympathyeand inrte.re,s;tv,..remo.tie�
sections of our extended country, which for; any aid ithat, the naviga-
tion on ourrivers could afford, must ever remain morally and physi-
cally remote. The obvious superiority cof the railroad, from its�une-
qualed speed, its greater safety, its exemption from dependence upon
wind or on depth of Water, butabove all, itsepower ofsalinking together
the distant and extended regions interposedabetween the rivers oft,he
country; spaces which navigation can never, approach, must give it �a
decided preference in many respects to every other comm.ercialc*e;fa- at
cility, and cause it topenetrate longitudinally and latictudinallyt,,lo92ge,.e§
late, the entire surface of the country, unless arrestedlintsits progress
by �thpeef�at of this court: foronce let it beproclaimed �thatthte rrivers
of this country shall under no circumstan,ces~sc�of; advantageto, the

&#39;  by,b1&#39;idges, at the eatrivial inconvenqience and cost.
elevation theecbimneys of a few stea rnboats,rt<even

if itheheight of those chimneys had been clearlyshewn to betneteesn
sary or certainly advantageous, (a problem nowhere ~solved,in this
record ;)~_let this I say be proclaimed, and the effect aboveer/maeritionresd
is at once accomplished : the rapidlyincreasing and:..beneficial,s system
of railroad communication is broken up, and a system of nasrrotvv. local
monopoly and inequality sustained. Whether these things shall .n.W is
bedone-e�.-whether for these purposes the citizens of this ecouentryzshall
be restrained - in their social and business relations, and so restrained
under the abused�an:d perverted name of commerce-�-are the questions

t which, this court have been �called on to as decide,and Whichiri my
viewthey have **a��irrnativelyt ruled. They are questions tooegrasee,
too pregnant with vital consequences, tohave been decided upon, the
speculations. of any one, manfliving. e e

It was with the; View doubtless of giving plausibility to the cniclu-
sion of the commissioner, or to the aestrangeidea sought to be enforced
in argument for the complainant, that commerce signi�ed only apes-
sage up and down the Ohio, that so large a portion of the scorf1misi.on-
er�s report is taken up in treating in learned phrase of the dynamic, and

. staiticgcapabilities of g the VVheeling bridge; or translatedbinto plain ,
English, the capabilitiesof that bridge to sustain heavy bodies. in mo-
tion andatrest. It does noteseemcvery easy to reconcile this part of
the report  the order appointing the commissioner, and prescribing
his duties. »..That order directed �the commissioner to ascertain and
report whether the Wheeling bridge was in his �opinion an obstructioen
to ccommaerceiupcn the Ohio; and in the event that he shouldaso regard y
it, to _suggest&#39;any alterations byvvhich such obstruction, might be
remed1ed.~ y  * » r a    � . f  &#39;  V

The dynamic or static capabilities of the bridge, introduced: to Our
inoticewith some parade of learning, Whether it could srupportany
weight either inemotionor at rest, were subjects altogether sdehorsthe
«order of this court, and without the warrant and powers of   thecom-
Lrnirspsioner, And this di�iculty is in no degree lslessenedgy �the: fact�
disclosed in the record, that Whilst   the co.mmission.errwandered be-
yond his commission to pronounce upon the capabilities ofthe bridgeT e for grailroaide transit, ,herejecte,d all theevidencettenderedi ebythedeé



\ -fendantis to prove the usefulness and importance of the   bridge, either
ter the local popul;atior_1�or as a public and commercial facility. This
irregularity in the commissioner is of no small signi�cance, as it be-
trays a bias on his part, however honest, which led ihim to throw the
weight-of hisgopiinion against the usefulness of the bridge-�-acfact en-
tering essentially into its character as being a nuisance or otherwise,
"and-to withhold from this court evidence by-which the value of his
opinion might have been tested with precision. This same irregu-
larity schriuld-ha\�&#39;e-ihad its effect in warning this court to scrutinize
the ,Opifr:10l§1S of the commissioner on matters fallingregularly within

their scope of -his commission. The evidence received and ,that~r�e-
jected-on this particular point,7were perhaps both inadmissible nder
,the,terms of -the order of this court; but surely
either whollyjadimitted -o-rirejected on both  T T �  T
. And. this brings me to the last branch of enquiry  "
proposed ;to=treat,,., viz: the character of the erection comp-is-s:
«th-eé-reg,ul.arity of "the mode of redress-proposed,  the right-of-the
 togclaim the interference asked for in any,gmode&#39;?, ..-�First,
then, �can theVVheeling-bridge, according to any corrfect;yacceptatiosn
bf the-ter,m,i�be.regardedfas a nuisance? ,This, enquiryyisri answered

�baby the solutionof another,-which is simply this INTS that bridge *ir1ju-
riousto the rights and interests of the public oriof individuals, beyond
the bene�ts that: its erection confers on both? i Comrnon~sens»e&#39;and
consistency assure us, that to pronounce that-tobeawrongtmd an
injury which isin reality bene�cial, involves a" plain absurdity; and
the language of legal de�nition fullysustaiins. this 1 conclusion of /com-
monsense; for, according to such de�nition,therelgtmust bcethie-hurt,
the-rzocumenmm, the commune nocrmzentzmz, the injury, to the p~ubli7c right,
to constitute it a public nuisance; for admitti-ng..thegfactuof injurygby
any act, still, if in its origin, characteinand eXte,nt--itiis essentially pri-
vate, it may be trespass or some other for1r>.o,f.inju;ry, rbut :-lnoty the
public; offence of nuisance. This position implies no denial of the
rightto �shew a private injury resulting from &#39;a» public nuisance; it
insists only-upon the necessity of shewing, wherespecial or private
injury is alleged as flowing from a «nuisance, that nuisance in reality
exists. This forces back upon us the enquiries into the nature of the
o�-�ence of nuisance-; and when -asceritained,  public� au- >
thority it has been committed? I have said,.t;hat uponthe plainest
principlesof common.-sense,s~-no act in refererice ,t0c".T�h.eip"bPUbTiiC, by
which a public benefit is conferred,» can be denominated rad nu-isance,
and I insist that the rules and conclusions of the law-are�i.n accor-
dance with this proposition. .These are forcibly stated inthe case of
the King vs. Russell, 6 Barn. & Cress, particu1a.rly by Bayley, �Jus-
tice, beginning at page 593 of thetvolume. � That was the ccaseitef an
indictment for a nuisance by the erection in the river Tyne ojf-,a;pe-
culiar Wharf or staging calledtgiers or,,staiths, ;for»the-p-urposer of.loafd-
ing coal on board ships-�in~ the Newcastle trade. The ques-tionis&#39;,be5
fore the King�s Bencharose-_-upon the charge of Bayley, -J-uastice1,.-..iw?ho
triedthe case at Nisi Prius, itwhere-«hips charge concluded
lowing - terms: &#39;� Thus, gentlemen,It-apprehend;1 htavegt-peinted;,out-,2:
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you the true ground on which your verdictis to be fouended;.�§i:rIf yea�
think this (thatis the wharf or stai�tli)eis placed not on a�1�ea~s.on:able? I
part of the river, that it does an�unnecessary~ damage~ toittheeenavirgaa
tion, or that this is not of any public bene�t, or thatethel public enee-it   ,
�t resulting from it is not equal to the public inconvenience arisienig
from it, then you Wlll �nd a Verdict for the crown�; � Lion t&#39;h¬S¬\._pQ5l3lII.-�S!
you are of aidifferent op1nion,~then _for therdrefendants.�  &#39;Ij?his<�cha:rgeof; Sir John Bayley was sustained in bank.   &#39;

\ w�The reasoning in,_su~pport of thatcharge by that able  is
more at length than canebe conveniently inserted here, but iit?pre�sents
a commentary upon this question so lucid, so entirelyfeconciusiye,that�
I�ca*n.n.et /foirbear to extract a portion of it, as i:llust�rati.n;g «much _.b�etter
than I have power to do, the doctrines for W%l1iC5l1"I vcontend. �eef3� I*sult)�-�~

,e.itte.d,�7e   Bayley, (page,   � to the consideration. eof
   means of these staiths, an article�? of » great�
117St3{fOu-Ilcl its Way to the public at a lower price, andin a» bet&#39;te~r:e..state I
than it .otherwise Would, I thought these were circu-rnstancesiof p�ub�l;:i?*£?t
bene�t, and points they might take into their consideration upon that
head�; andupon the best attention that I have been able toxgivze the
subject, I am bound to say I continue of that opinion. rThe right =e!¬
the public upon the Waters of a port or navigable river is not cori�ned
to. thegpurposes of pq;ssa.ge-�-trade and commerce are the chief
and the right of p�ass�age is chie�y fsubservient thereto. Uin:l?ess there r
are �facilities for logadingiand unloading of shipping and landing, a
of the public bene�t ofa port is lost. In the infancy of aeport, wh"eIi
itis first appliedto the purposes of trade and .commerce., unless
Water by the shore be deep, the articles must be shipped ineshallow
Water from the s�hore,;and�1anded in shallow water on, the shore:
Breakage, �and pilferagfe, and Waste, besides the, expense of boatin:ge,
are some of thefélecencomitants of sucha mode. As tradeiadva:nc�e.s,&#39;
the inconvenience eandamischief of this mode are superseded the,
erection of Wharves and quays, and What isapeirhaps an imprinted
species of loadinlgewharfmostaizflz. But upone«what principle can the
erection of a �Wharf or staith be supported?  It narrows the right of i
passage. - It occupies a space where :boats~before had navigated. . fItl
turns part of; the waterway into solid ground; but it advances some
of .theepu,rp9;ses of .a port, its trade and commerce. i9Is there- anyone.
other legal. principle� upon which they can be allowed?  Mal;ere�an 27/
erection for pleasure, for whim, for Caprice, and if it inte�ereiinletthee
least degree with*th:e public right of passage, itis ta nniisanc�e- Erect
it for the� purpose of trade and commerce,and; keep it appli�e�d tio-�thee
purposes �of Vltradeiand commerce, and subject to the I guards Wirth
�Which this case Was presented to �the jury, the interests of ecomimeree
give=«it protection, andrfitis a justi�able �erection and not a nuisance-.�?
Ir�1,;:accordance with this doctrine, has thelaw been ipropoeundede,
the supreme court of New Yorksin the case of the Peopleivvaee The
Ransselaer and �Saratoga Railroad Company, repbrted in the 15th of e
Wendel},e§epage 1�13~.�* Thatwas aprosecution against the company for .
placing abutmentseand �piers in the bed -of the �Hudson river, and
er*eicting�a*bridge across it, being a public .navigal)le river. In deli-



vering theopinion of the court the   law of thecase is thus stated by
Savage, chief justice, pp. 132, 133 of the volume above mentioned.
� I thiriktl may safely, say, that the power exists somewhere to erect
bridges ever waterswhich are.navi9gab1e,if the wants}. �of society
require .ethem,, provided such bridges do not essentially injure the
navigation of thecwaters they cross. Such power certainly did exist
in the estate legislatures before the delegation of power to the federal
gcovernmentteby the federal constitution. It isnot pretended that such
asvptower haacsrheen �delegateed to the general government, or is conveyed
1�1.r1der,.i.tl;1~e ;=poWer,_te~ regulate c-gommerce and navigation ; it remains then
in  state� legisl-atu.r«es, or it exists nowhere. It does exist, because
itthase inotibseeri surr.end.ered any further than such fsui*render maytibiefj
  eualei�edly implied»   that is.ihe iiower  erect
-streams 7 must: be so surrendered as may F *bei 1�e�in.ec.eissaryi for .&#39;
riavgigatsion upoenthose streams. By a. free navigation must  i

. understood eaunavigation free, from such partial obstacles.
3 . méntse. as the best interests of society may render necessary.� T t

;,.e...e..I;niaesonformity with the doctrines above quoted, antl� ini,supporteof
 views here contended for, I might con�dently appeal to the Ian.
guageef the judge bywhorn thedecision of ithisceourt has just been
announced, on another occasion most explicitlyrarid uerjnphatically
declared, Thus, in the caseof Palmer 222-. The Comnii.ssi3ners-;ofe
=Cuy,aga.Coun_ty, which was an application for an iiijunctioii to pre-

. vent the construction of a draw bridge over Cuyaga river, upon
the ground that it would obstruct the navigation�. ofv�the,river, that
judge in refusing the application, announces thei;,,;fo1lowing as Icon-
eceive &#39; unanswerable conclusions: � A toll, charged for l£l1&#39;§:3 imp.roVe-
;Inerit:0f the navigation, would not be a tax for the use of theriver-in
its natural state, but for the increased. commercial facilities.   Adraw

T � bridge across a navigable water is not an obstruct.;i�ori...i As this would
{not be a work connected with the navigation of .-the.�river,:no toll it is
su,p:pos�ed. could be charged for the passage of boats. But the ob-
.s,t:.ruction would be only momenmryt, to raise the draw; and as such a
work may be very important tin the general . intercourse   the community,
no dam is entertained, asto thepowerofe the state to make thebridge.
It is one of those general powers possessed by astate, for the public
convenience, and may be exercised;provideodit &#39;does.noti�inf�ringe upon
the federal pow*ers.�_� Tliesecpositionsrequire no comment from me--
they commend themselves by their obvious.propriety and reasonable-

, ness. I would simrplygremark incorinection with these positions, and .
as "warranted by them, that any obstructioii by the ,Wheeling, ridge
is of� course contingent and not certain; that even were it contains, under A
,the.present elevation of the bridge, this dif�culty might be prevented,
at a comparatively small expense agnd inconvenience, by lovv.er1,ng-when
necessary the chimneys of a few .s�t:eambeoa»ts for the gpurpose of safe

� and speedy passage�-that this_.c;perat:ion, like ,the_rais1ng, of -ardraw,
twoiuld be only momentary�-�and as, to use the language of the
the ..Wh»eeliiig bridge �,� may be a work of great irnportance in,.ag.erie-

&#39; ., :?1��3._l�l�t¬TC=OU=1�SB,� no doubt is entertainedl as to the power of .the.st:ate
F to. make the bridge. It will be ad:m,it»ted,,_Itresusme, that the~vOheio,,csan
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claim no higher privileges� than those appertaining to other rikiaiiveigablet

i «It follows, rthen, from these adjudications, not lessthan frojirtjitlier
principles of common sense, that the conclusion, nuisance or noteniuié
sauce, is dependent solely upon the character of the qactcomplaineid
of as being noxious or bene�cial to the-.public,eand that the V>EiVS�:¢\$�r�l>t£ai;rIhz, is
ment of that character where it is doubtful upon the�.circums,tances;,
orvvhere it is positively cleniecl, is regularly an investigation of.e..faet,rj::te* C
be made and settled except under circumstances of peculiar liiiilgdsei/!.�Icf»:~i:i§
bythe established proceeding of the COIDIIIO-I1~la.W&#39;7&#39;1fl, relatio.u:.e:torail
questions &#39;of,fact, a trial by jury. (This is the doctrine of Lord ce
inicreference to this veryfsubjectof obstructions in .navigable:�w,atei7i�1s;,
asipquortecd from his Treatise De Portulms, wheresitis said by thatvene,-e i l
tablegiuéliee .ih%3;;..??t,:t11ecase of building.  the Water Where Shires 01�

�   have riddien,�wl71etheir it be n*uisanc,e .,.,s1;}5;q.mt.
nuisance, is acquestion of fact.� I will not here deny, nor is �lilZ&#39;fI&#39;1e§3¬3r;S;*L-.
saryt in i any view to deny, that a court of equity will eprevent bypgiinse
junction the creation of a private injury in the nature of at; nuis.ance,
or the continuation of such an injury in a case proper for its..,.j:uri.,sdie-

, tion. Thus, where an individual or private person is about to ;pe»rfortn
can actgorihas performed auact, which IS palpably and notioeriously in
its character a nuisance, from whichsprivate anclvirreparable injurywill e
ensue to others, or has accrued to others, and Wl»lliiCOI1tl_qI11J¬3, a court of
equity, upon the admitted or notorious character of the act from  �
the private injury is shewn to proceed, and from the irreparable.
racterof thatiinjury, will interpose by injunction to relieve the
injured. Such. is the principle ruled by Lord Eldon in thecase ofthe�
Attorney Generaljvs. Cleaver, 18th Vesey 211 ; which was upon an
information by private persovzs for private injury, though in the name
of the attorney general;, and by the same, judge inthe _case of Crows
der vs. Tinkler,._ in   the 19th Vesey 616. Such, also, I under~stand}to
be the rulelaid.doWn,.by this court inthe case of the City of George-
town vs. the Alexandria.Canal Company.  T,hese cases all proceed ,
upon the grounds of the ascertained character of the act complained
of on the one; hand, and of the private and irreparable nature of theinjury shewn on the other. , s .   t r c  1 « 1

This is as jfarsitt is believed as the courts of equity have ever pro-
� ceededf Tlieyihave never saidthat where the act complained of was
dubious in its character, as being a nuisance or oth§rwise,cand where
that factewasia matter of contestation, they would assume jurisdicteion
ct epriori,o.r;without"-sending the question of nuisance to be /ffliecdt at
law, but have ruled the reverse of this; and in the cases just quoted
from Vesey, Lord �Eldon. declared that he would not �decideftho7se
casesuntil the equivocal or contested fact was settled at law, �Again,
it is ruled in the cases above quoted; and in many others which might 1
be adduced, that although the courts of equity will, in order to prevent
irreparable private injury, interpose by way of injunction, that where
the abatement bf a public� nuisance is the purpose in view, as that is an  &#39;

. offence against the government, the attorney general must be a party
ttoany� proceeding for such a purpose. In this case the act complained ,

\
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of,iif a nuisan,oe., isa public nuisance, and is so denominated upon the
record, and by the decision of the rnajority. Its character, however,
as a nuisancer inauy sense is denied, and much , testimony has been
takengibyuboth partiesupon this contested question. The interestsof
Pennsylvania, who stands here in the relation of a private suitor,� and
{alleged injiuryu to her private interests, are the sole foundation on
tsyhich she has sought here the abatement of what she has asserted to
beta pubilictnhisance. And without the participation of any represen-

e t;a;tive�eof the sovereignity either of the state or federal governrnent,�$-
the agency of the attorney general of the state or of the

United States�-*withou;t the reference to a  of any of the contested
faicts of this   sexexeisegeefetigiiaaieqeuioty
,jtuerisdiction,o upon a�idavits, and upon the opinio-riof alsingie indivi-
  dual who has been by thiscourt constltuted the arbiter of , allpiquess
tions  public policy, of law,of science, and of art,audoftheii¬com-
ipetency and credibility of all the testimony in the case, have decided
uponi the act» complained of with reference to its int�uence, upon the
rights and powers both of the United States and upon the local sover-
treignty 3� upon the rights and interests of the rcomplainant, in themat-we

� ter in controversy, and upon the extent of the injury, if any, done to
those interests. They have upon thesame grounds, and inéthe like
absence of the legal representative of either the state or federal sove-4
reignty, directed a great public work, disapprovedie by neither� of those
.s~overeignties,and by one of them expressly. authorized and approved;

a to be in effect demolished. &#39; s
I do not deem it necessary, it were .practicable, to? examine here

in detail the cumbrous mass of statement and speculation heaped
together on this record. Such a task is hot recgluisite in orderto test
the accuracy of the decision pronounced in this case, or to sustain the
.ob_j,ection-s to which that decision is� believed to be palpably obnoxious;
Both these objects appear to me to be attained ibyreggarding the-cha-
meter of the case as described by the piaiatviff -herself, and the nature
and manner of the proceeding adopted �by the �courtas a remedy for
the case so presented. I will give succinctly, however, the results to
which, in my view, the court should hve §l3§<§_&#39;1]   of the
case, aud to which an industrious examination at least, of the testi-
mony has conducted my mind. Before this, however, I must be
permitted to point outta setriitiag inconsisten~cy between the alleged
ground of jurisdictionin, this cause as set forth in the pleadings, and
the conclusion to which the ;court has been carried, and� the reasons
they have assignedieefoir theilrsconclusiou. � e T � i T g

t It will" be remembered, that the ground of jurisdiction? insisted
upon in this case, is the inju1�y alleged to have been done to the stateqf
Pennsylzaania, as as private usuitor�,-her peculiar interest alone and noge

« other��for none otherccould give jurisdiction to this court under the
constitution�-yet nothing is moreobvious than that theswhole argument
of the court is founded upon theinjury inflicted by the bridge upon the
owners of certain steam packets, and upon the trade of Pittsburg. ,
Calculations are gone into at length, to shew what number of passen-
gers and what amount of freight are carried by these particular
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packets��-hovv much they would lose �bygbeing jdeprived tof<%t5this
business, or by being subjected to the inconvenience and cost of flow-
ering theirchirnneys,and how much the business of Pittsburgwould
be injured by the obstructioncomplained of. J Thus theftrue character
of this cause is betrayed in the very argument and conclusionsfof the
court. Thename and allegedsinterestsof� Pennsylvania astaeprivata,
suitor, are used to drawto this courtjurisdiction of this cause ;ctc.buIt
sooner is that jurisdiction allowed in the name of Pennsylvania,.than
she, and » any peculiartor corporate interests she wassaid�to*puossessjéei
are at once lost sight of, and those of the steamboat owners,
local interests of Pittsbnrg, alone are enforced. .  e  T t i

"The results above alluded to are as follows : i*1est. That
ingsopinjionsx thosecwho have been called as men of science� to.:r;te�s%sr

in yielding to speculation and theory, rather than to practical know-

tifyain; establish nothing conclusively, much, lessgascertaini if
the theory contended for, thatfor purposes of economy, of rapid   i i
bnstionof fuel, or for the generation and escape of steam, aneixtraé
ordinary height of chimney is necessary _; but leave it doubtfulswhetherl  ;
the elongation of chimneys beyond a certain altitude, is notaacaliculatedi t T
to retard the escape of heated air and smoke, and also to causein-
convenience and danger to the boats that carry them. �2n�d. That:
amongst the practical men, consisting of those who have experience c L A 1
in constructing boats, and boilers, and other steamboat machinery,- and , A
also in commandingsteamboats on the western rivers and ielsewhere, t   � T  if
the preponderance for several reasons mentioned by themeais against
the extraordinary height of chimneys. 3rd. That the cost incident
to such a construction of chimneys (supposing this great altitude toffbei   ,
advantageous) as to admit of their being lowered, and the delay and-
hazard of lowering them", are subjects of minor� import; have been
greatly exaggerated in the statements of some of the witnesses, and
should not be weighedin competition with an important public im-T
provement, itself a valuable and necessary commercial facility, and
cannot convert such a work into a public nuisance, or in anycorrect
sense an obstruction to navigation. 4th. That the commissioner erred

ledge and experience, and to the statements of witnesses in some in-
stances whose local position was calculated, thoughit may have been
honestly and unconsciously, to iri�uence their feelings and their judg-ments. _ � T T as �  T in

With regard; to the right of the plaintiff to ask the abatement of the
Wheeling bridge as a nuisance, by any mode of proceeding, I will here
add another remark which has in some degree been anticipated in»
preceding views in nthisopinion; and it is this: A nuisanse, to exist
at all, and emphatically a public nuisance, must be an offence against
the public, or more properly against the govemmemt or sovereignty within
whose jurisdiction it is covnmittéd. In� the case before us, that sovereignty
and that jurisdiction reside either in the commonwealth of Virginia or
in the federal government. If in the former, she has expressly sanc-
tioned the act complained of, consequently no nuisance has been com-
mitted with �respect to her. If the sovereignty and jurisdiction be in
�the UnitedSt.ates, it is a limited and delegated sovereigmty, to be exerted
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Ito "extent which the delegating power has pre-
/sscribceié�teiiThere can be no other in the government of the "United
State;s�,tp.none resulting from the principles of the common law, as in-

�an original * an"d perfect sovereignty. i There then can be no
 fespecet to the United States, except what. congress
  exercise of some constitutional power declare to be such;
 ci�ngreiss have not _dejelared~t�an act like that here complained of,
to�;bet.a�tsnt;1:isa,ncce.i Upon the Whole case, then, believing that Pennsyl-

F�  statanisya:rcannofmaintain this suit as a party -by any just interpretation
�.  pp � of the 3rd article of the constitution vesting this

i H rpostts vvithtttioriginal jeurisdiction�-believing that the power which the
of  ;;c0urt,.have i assumed: ecannotl in z�}I.i.S�ti�iC(Z.S&#39;B betcoinectly

ssetdeirived      _ L L
meréie»p,fbetvveenksthe several states-,��believing that the. iiquestion of *

T   _ &#39;ntnisance*cor§no nuisance is intrinsically a. question of fact, which Vvheni
contestedgought to be tried at law upon the cirfcumsmnces of each�

 that before the ascertainment of that fact, a court of equity
� j cannot take cognizance either for enjoining or abating antact alleged�,i�.;,

from the competency of congress to regulate come

but not proven to be nu1sance�-a-seeing that the ,&#39;cotnmon*�Wealth ofIsvitgittitt W1tl1iniWl1OS�6 territory and jtttisdiction the .Wheeling bridge
i�»has� been erected, has authorized a.nd approved the erection of thatF  � bridge,� and the United. States; underthe pretext of whose authority

this suit has been instituted, have by no act of theirs forbidden its
T  erection, and do not now claim to have it abated�-�-my opinion, upon.

the best lights I have been able to bring to this case;.is, that the bill of
the .complainant should be dismissed. , From theseijconvictions, and

.ttfrom the sense I entertain of the almost .incalculable importance of

. f the decision of the majority of the courtin this case, I�nd myself
i constrained solemnly to dissent from that decision. . y g s . �




