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20th ConcrEss, | Rep. No. 253.] Ho. or Reps.

1st. Session.

MOSES SHEPHERD.

May 10, 1828.
Read, and laid upon the table.

Mr. McInTIRE, from the Committee of Claims, to which was refer-
red the bill from the Senate, [No. 112] for the relief of Moses Shep-
herd, made the following ' :

REPORT :

The Committee of Claims,to which was referred a bill from the Senate,
entitled ¢*An act for the relief of Moses Shepherd,” report :

That the said Shepherd, in his memorial on which the bill is found-
ed, represents that, on the 17th of Feb. 1817, he contracted with Eli
Williams, an agent of the Government of the United States, to deo
certain mason work on the Cumberland road : that he performed the
work according to his contract. That, in pursuance of the directions
of the Superintendent of said road, he also performed other work, not
included in his contract, for which he was promised, and is entitled to
receive, compensation. That, in consideration of a change in the lo-
cation of one of the bridges contracted to be built by him, he under-
took to pay the additional expense created by said change of location ;
and in settlement he was required to pay for making fifty-three rods
of read, when, in fact, the increased distance is only thirty-eight and
a half rods. That, in consequence of the failure of the Government
to pay him for his labor according to contract, he became embarrass-
ed, was sued, and subjected to loss and expense, until he applied to
Congress for relief. 'That a bill was passed for his relief, but in its
provisions it provided for particular items, and failed to afford him
complete satisfaction. That be ought to receive interest on the sum
he has received, and is entitled to receive, from the time the same
became due by the terms of his contract: and prays that a bill may
be passed to authorize the accounting oflicers to adjust and settle his
accounts on principles of justice-and equity.

In order to see to what justic® and equity the memorialist is entitled,
the committee have traced the history of the transaction from its ori-
gin, and have given a careful attention to the voluminous mass of tes-
timony and papers connected with the subject.

In 1816, the Cumberland road was ordered to be extended to the
Ohio river, at Wheeling ; that a portion of it, in the State of Virginia,
from West Alexandria to Wheeling, had been viewed and considered
as Jocated over what was called the hill ronte. Notice was given by

i e DS S S 7 a 2 g
/4 /l' JAALDOLA 5 g
fEbr el sl ._ f{ Ly !\! : _frg\.\_ {,‘.l/ }}LCL



2 | [Rep. No. 253.7

Eli Williams, the agent, that, on the 23d of Sepfember, 1816, he
would, at Wheeling, let out said road to make, including four large
bridges, two of which the chord of the whole arch was to be one hun-
dred feet each, and the other two, seventy-five feet each.  After this
notice was given, and before the day arrived, Williams had effected
an alteration of the location of the road, to what was called the creek
route, but which fact he kept from the knowledge of the public until
the day of letting the contracts. Williams and Thompson had sur-
veyed the creek route some time before, but pretended for other purpo-
ses than that of locating the road there. I'he reason they afterwards
assigned for this was, that they did not want it known a change in
the location of the road had been made, till they could get a release of
damages from the owners of the land over which it was to be located,
and liberty to take materials to make it.

On the day of sale of the contracts, the memorialist made a bid for
the bridges, which was accepted ; the largest at $10.630 each, and
the others at $9,5321 each ; and also to do and construct all the ma-
son work, culverts and bridges, between Alexandria and the east foot
of Wheeling Hill, and entered into contract accordingly, which bears
the date and is the same mentioned in the memorial. He and a Mr.
Paul, also, at the same time, took the contract to make the road from
Alexandria to a Major Guod’s, a short distance from the Ohio River.

In the Sun.mer of 1817, the memorialist and others, sub-contractors
under him, proceeded to perforn these contracts, under the superin-
tendance of Jusias Thompson, and continued so to do till 1819, when
the Secretary of the Treasury became dissatisfied with the conduct of
Thompson, and ordered him to be dismissed, which took effect on the
5th of October, 1819.

In the Spring of 1817, Sheplierd and Paul let their whole road con-
tract to I. L. Skirner and others, the whole length being about 12
miles and three-quarters, at the rate of $5,750 per mile for the whole.
On their contract with the Government, they were to receive, for a
portion of it, $10,000 per mile, and the residue $9.000 per mile, giv<
ing them a profit of about $46,000 on making the road,

For the mason work, Shepherd, by his contract, was to have $3 25
cents per perch ; a portion of this he let at the rate of $2 50 cents
per perch, and other portions on equally advantageous terms.

One of the large bridges before mentioned was to be built near the
house and store of the memorialist. Where the road was originally
located, as early as 1806 or 1807, seems to have been near his mill
dam, where was a good rock bottom, and in the proper direction of
the road. (Sce report of Committee, page 46.) It seems Shepherd
was desirous of having the road nearer his house and store, and this
depended on the location of the bridge. By asurvey, in 1816, aline
was run nearer his house than the original location’s and when the
foundation of the bridge was to be laid, a year or two afterwards, the
bottom was found to be soft and unsuitable at a reasonable depth.
A wnew siurvey, by Thompson and Williams, was made ofthis route;
one still nearer Shepherd’s, called the Middle Route, and another, a
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southwestern, still nearer to his house. A plan of this last survey,
and representation of the nature of the bottom of the creek, was made
to the Secretary of the Treasury, and sent by Shepherd by a special
messenger. The Secretary, it seems, yielding reluctantly to these
representations, directed the bridge should be built on the middle
route, expressly forbidding the route nearest Shepherd’s house, or
southwest route, and on condition it should not be any more expensive
than if it crossed where it was originally located. On these surveys,
sent to the Secretary, the original location near the mill dam was
not laid down, The bridge is actually built, not on the middle route,
but that nearest to Shepherd’s house. Qut of this transaction grew
two items in Shepherd’s claim.  (See the deposition of N. P. Atkin-
son, page 71.)

After T'hompson was removed, the Secretary of the Treasury, in
November, 1819, appointed A. Lacock, T, Wilson, and T'. McGiflin,
Esqrs. Commissioners, to go on to the road and examine into the
eonduct of Thompson, and see the manner in which the road had been
constructed ; who wenton to the road, examined it, and measured the
increased distance occasioned by the alteration of the bridge near
Shepherd’s, and remeasured the mason work. The mason work, by
the admeasurement made under the directions of the Commissioners,
fell short of that returned by Thompson, 8,715 perches. This differ-
ence is the foundation of the principal item in the claim of the memo-
rialist. The Commissioners also returned that the increased distance
of road occasioned by the location of the bridge near Shepherd’s, to be
fifty-three rods.

The Commissioners made a repmt January 2, 1821, signed by
Wilson and McGiflin, who also certified that Mr. Lacock agreed with
them in their views, In April following, the Secretary of the Treasury
instructed the Commissioners to take testimony on theside of Shepherd,
as well as the Government, and, in the Autumn following, proceeded
to do so, and reported the same January 29, 1822. Report was made
by Lacock and McGiffin.

The memorialist then petitioned Congress for relief, and a commit-
tee having reported the principles upon which his accounts ought to
have been settled, recommended to adept a resolution directing the
accounting officers at the next session to make a statement of his ac-
counts on those principles, which was adopted, and the next session
a report was made accordingly ; and on the 3d of March, 1825, a law
was passed for the payment of the balance thus found.

One item in that account was the sum of $20.338 53 ; being thedif-
ference between the mode of calculation made by the commissioners
and the committee in estimating the extra expense of the bridges and
wing walls thereto, in favor of Shepherd. Another ltcm was the
sum of 7,640 41, paid by Shepherd to his sub-contactors, on the
erroncous measurement of Thompson. Another item was $3.407, for
work rejected by the commissioners ; and another sum of $2,427 42
deducied by the commissioners for defective work; and laqtly, ano-
thersum of $2,480 50, for work rejected by the commissioners, and
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not measured by them, but taken according to Thompson’s measure-
ment.

After the passage of the law alluded to, which purported to be in
full of Shepherd’s claim. and after he had received the amount award-
ed him, he made a further claim, being that now under examination.

The first item of this claim is for extra work in coping the walls
of mason work, according to the directions of the superintendent, with
heavy stone, clamped or dowelled together, to prevent their being in-
jured by evil disposed persons. :

The second, for the excess deducted from his account for increased
distance between the first location and last, at the bridge near his
house.

The third, the wing wall and culvert at said bridge.

The fourth, for certain walls partly built, and removed by order of
the superintendent, not measured by commissioners.

The fifth, another wall measured by superintendent, and included
in seventh.
_ The sixth, amount retained for repairs to broken-back bridge,
not needed, or if needed, occasioned by the order of superintendent,
and not fault of Shepherd.

The seventh, difference of the measurement between the superin- -
tendent and commissioners.

The eighth, -extra work by Smith.

The ninth, costs of suits against Shepherd, by his inability to pay
his workmen, occasioned by the failure of Government to liguidate
his accounts.

And tenth, interest. ;

In consequence of this new claim by Shepherd, the Secretary of
the Treasury appointed James Collier, Esqr. to investigate the sub-
ject, by letter of instructions, dated January 11, 1826. Collier ac-
cordingly proceeded to the investigation, and made reports, from
time to time, of his proceedings, the last of which is dated February
23, 1827, and returned the depositions taken by him.

The committee have examined the report of the commissioners first
appointed, and the testimony taken by them, and the report of Col-
lier, and the testimony taken by him, as well as the other papers,
submitted to them ; and are irresistibly led to the conclusion that the
contracts were entered into by collusion and fraud between the memo-
rialist and the Gevernment Agents, and have been executed, until
Thompson was removed, in a manner to the great injury of the pub-
lic, fraudulent on the Government, but tothe advantage of the me-
morialist. 'They are brought to this conclusion by numerous facts
and circumstances disclosed. The first they will name are the facts
rvelative to the contract bridges. The contract describes them as two,
with arches of one hundred feet chord each, and the others of seventy-
five feet each. At the time of sale, the Agent was inquired of by
John Mayer, who intended to make a contract, if they would not an-
swer as well to have two or three arches each ; and was told express-

1y, by Williams, they must be built with ene only. 'This prevented
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his making the offer, as he was unwilling to attempt so large an arch.
Bur it seems there was an understanding at the time, between Shep-
herd and Williams and Thompson, that, instead of one large arch,
each, they were to be built of three arches, each—equal to the num-
ber of feet mentioned ; and they were so constructed. This under-
standing was admitted by former reports in this House. The con-
tract expresses that they shall be twenty feet wide, subject to be
enlarged or diminished by the Superintentent, and to be paid for in
proportion : and immediately after the contract is closed and approv-
ed, the superintendent alleges the cost of them at double the amount
mentioned in the contract. and ordered them to be built forty-one
feet wide, After the contract was made for these bridges, and calcu-
lated to cost $ 80,000, instead of 840,000, J. L. Skinner proposed so
to alter the road as to avoid the necessity of all these large bridges,
and offered to engage to accomplish it, and save to the Government
$20,000, and give Shepherd $20,000 to indemnify him for loss of
his contracts.  Thompson admitted the feasibility of it ; but, en the
ground that Shepherd would not consent to give up his contract, de-
clined the proposition. He afterwards testified, before referees, that
he never communicated the scheme to Shepherd. (See Skinner’s
deposition, p. 738, and Hawkins® do. p. 110 )

The next facts the committee will notice, are those relative to the
change of location of the road from the Aill route to the creek route. It
is proved on Saturday, before the sale of the contracts, that on Monday,
Williams was threatening seme of the owners of the land on the hill
route, if they would not release their damages, that he had the cure
in his pocket. He had surveyed the creek route several days before.
Shepherd and Paul had passed that way repeatedly, though not their
usual road.  Paul bad endeavored to purchase farms on that route a
few days before, evidently on speculation ; and Shepherd and Thompson
had jointly purchased one without disclosing the fact to the man of
whom they purchased. The location of the road raised the value of
farms on it from fifty to one hundred per cent. The owners of the
land were not called on till Monday morning to sign releases—the
same day the road was let. Williams and Thompson of course
knew of the location before, and the inference is irresistible that
Shepherd and Paul did also. No others did. The conclusion is,
that this was done to enable Shepherd and Paul to have the contract
at their own bid, as those who had prepared themselves to bid for
contracts on the other route, were not prepared to bid on this. (See
the depositions of John Mayes, page 106 ; William Hawkins, p. 108;
Richard Hardisty, p. 114 ; Wm. Witham, p. 116 ; James Pursley,
p. 117 ; and William Hall, p. 119, taken by the Commissioners.)

The next fact is the admitted partnership between Thompson and
Shepherd. in the purchase of Craig’s farm. (See the close of P.
Doddridge’s deposition.)

The next facts noticed to show the connexion between Thompson
and Shepherd and Williams, are their practices in changing the lo-
cation of the bridge near Shepherd’s house, for his accommodation ;
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drawing a plan of a survey, laying down three routes, and marking
the middle one as having a good bottom, owmitting the correct route,
and, after all, placing the bridge onthe route rejected. (See the
deposition of N. P. Atkinson, page 71, and others, and the report of
the Commissioners on the subject, page 46.)

The interest Thompson took in making Shepherd’s sub-contracts,
his uniformly over measurements, his refusal to be cross-examined by
the Commissioners, the aid he furnisbed Shepherd, and his consulta-
tions with him and his counsel, are all unaccountable on any other
supposition than that of collusion, copartnership, or fraud. (See the
deposition of J. L, Skinuer, p. 73 ; Hawkins, p. 108, and others, and_
report of the Commissioners.) ;

The committee also notice the refusal, with the approbation of
Shepherd, of Francis Woods, and of Jaceb Atkinson, to answer ques-
tions touching the knowledge of any collusion or partnership between
Shepherd and any agent of Government, because they chose to think
that it was confidentially communicated to them, they being clerks in
Shepherd’s store. (8ee their depositions, taken by the Commissioners,
page 58 and 60. 'l'hey also refer to the refusal of Col. A.Woods and
P. Doddridge, Esq. to testify, when called on by Mr. Coliier, al-
though Doddridge had once before offered himself as a wiiness, bat
now declined, as not being obliged to disclose what had been confided
to him as counsel. (See Collier’s report.) To this they would add
the unexplained call on Shepherd, by a son of Williams, for some
claim, to obtain which, he expected to need the aid of legal counsel.
(See Collier’s report, and A. Caldwell’s deposition, taken by Collier.)

To all this might be added Williams’ declarations to those disposed
to bid on the road contracts, that no money would be advanced, and
then advancing large sums to Shepherd. The large credits given by
Shepherd to Thompson of 38 or 9,000 ; the declaration of Thomp-
son to Hawkins, of his wish to be interested in these contracts, if he
could keep it secret ; and his conduct in his settlement with Killen,
and consulting with Shepherd on that subject; (see-Hawkins and
Wood?’s depositions, and Killen's, page 120, taken by Commissioners,
also deposition of 8. Sprigg, page 55,) all these facts and circum-
stances seem to the committee irreconcilable with innocence on the
part of Shepherd, and fidelity on the part of the Government Agents.

Shepherd claims pay according to Thompson’s measurement, be-
cause he was the Agent of the Government, and they are bound by
his acts. If this were a case in which the Government would be
bound by the acts of their Agent, if done in good faith, even il erro-
neous, enough has been shewn to deprive Shepherd of that advantage
by their improper collusion ;3 but on looking into the contract it is ¢vi-
dent that this is not such a case : he was to be paid by the perch, and
all Thompson’s agency was to point out how it sheuld be done. He
eannot be entitled to pay for more work than was done.

He contends further, that Thompson’s ‘measurement is more to be
relied on than that of the Commissioners. "To this the committee
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cannot assent ; many facts are disclosed by “the Commissioners,
which shew, conclusively, that no reliance could be placed in the cor-
rectness of T'hompson’s measurement. The reference they make to two
or three bridges is enough to shew that. But Shepherd had an op-
portunity to have seen that the Commissioners were correct ; he was
urged to do it, but obstinately refused. Though the Commissioners
could uot, in all cases, be so accurate as they might have been before
the foundations were covered up, still the committee believe they were
essentially correct, and their measurement is the only guide that it
could be safe to follow.

Mr, Caldwell, who has been of counsel for Shephierd, testifies,
that, in his opinion, he has been amply and generously paid for all
his exira work not required by contract. (See one of his depositions
taken by Collicr.)

The second item arises from the difference, in the measurement of
the increased length of the road. between the Commissioners and
others; but en looking into the depositions, those who measured it
do not seem to have thought of the first and only correct location
in 1806 and 1807 : hence the difference. The wing wall near Shep-
herd’s house wus occasioned by the location of the bridge at the forks
of the creek, and would not have been needed if the bridge had
been built where it ought to have been ; and of course, Shepherd
ought to bear that expense.

The committee might more particularly notice the ohjections to
the several items now claimed, and enumerate other circumstances, to
shew the grounds on which they found their conclusions, but would
refer to the reports of the Commissioners, of Collier, and the testimo-
ny taken by them to justify the correctuess of their conclusions.

The committee will further remark, that, at an early day in the
session, the memorial of Moses Shepherd, accompanied by his docu-
ments, was presented to the House and referred to this committee.
The committee had progressed in the investigation of the claim, when
an application was made by him to the committee to withdraw his
papers for the purpose of arranging them, and for procuring other tes-
$umony ; and, at his solicitation, the committee was discharged, and
the papers we delivered to the memorialist. Immediately after this,
instead of being returned to this House, the papers were presented to
the Senate, and referred to the Committee on Roads and Canals. The
report of the Commissioners, and depositions by them taken, and the
report of Mr. Collier, referred to in this report, do not appear to have
been before that committee of the Senate. The committee, there-
fore, recommend the adoption of the following resolution :

Resolved, That the bill from the Senate, entitled <« An act for the
velief of Moses Shepherd,” be indefinitely postponed.
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To the honorable the Senate and House of Representafives of the Unit-
ed States in Congress assembled.

Your memorialist, Moses Shepherd, respectfully represents : that
on the 17th February, 1817, he contracted with Colonel Eli Williams,
the authorized agent of the United States, to do certain mason work
on the Cumberland road ; which contract is herewith filed as a part
of his memorial.

Your memorialist has faithfully performed his work according to
the terms of his contract, under the directions and to the satisfaction
of the agent of the United States, appointed to superintend the work
as it progressed, and to measure and receive the same. In pursuance
of directions from the agent of the Government, he also executed
certainother work, not included in his contract, for which he was pro-
mised, and is entitled to receive compensation.

Your memorialist further shews, that a certain change having been
made in the location of one of the bridges contracted to be built by
him, he undertook, at his own expense, to make the increased distance
of the road occasioned by such alteration : that, in consequence of
that undertaking, he has been required, and has actually paid for 53
poles of road—whereas the real increase of distance is only 383 poles—
whercby he has paid for 143 poles more than he was bound to have
done; making a difference of % 406, or thereabouts.

Your meniorialist further shews, that, in consequence of the failure
of the Government of the United States to pay him for his labor ac-
. cording to the stipulations of their contract, he became much embar-

rassed, and was harassed and sued by his creditors, and compelled
to raise money for the payment of his workmen, by mortgaging his
real estate, until he could apply to the Congress of the United States
for relief and justice. Upon that application, his case was referred
toa committee, who made areport in his favor, (which is referred to as
a part of this his memorial,) and a bill passed for his relief. It will
. appear, that, although the report just alluded to. admitted the justice
of his whole claim, the amount awarded in the bill was not a complete
satisfaction and indemnity, but only intended as a remuneration for
the particular items contained in an account annexed to said report.
Your memorialist further shews, that by his contract, he was enti-
tled to his compensation so soon as the work was completed, which
being wrongfully withheld, 2nd he thereby subjected to much loss
and inconvenience, he is entit d to be reimbursed by the Government.
He therefore prays that a .~ may be passed for his relief, instruct-
ing the accounting officers +  ttle his accounts upon the principles
of equity, and to make the . . - 1id allowances, and to correct any
errors made in the former set.. . nts of his accounts.
MOSES SHEPHERD.
January 17th, 1828. :
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Articles of Agreement made and fully concluded on this seventeenth day
of February, 1817, between Moses Shepherd, of the one part, and Elie
Williams, duly authorized on behalf of ihe United States, of the other
part,

Whereas the aforesaid Moses Shepherd agreed, for and in considera-
tion of the payments hereinafter mentioned, tobuild and complete, in a
workmanlike manner, two large bridges below the forks of Little and
Middle Wheeling, each of which are to be arches of 100 feet chord,
and twenty feet wide, at ten thousand six hundred and thirty dollars
each, and two bridges over Little Wheeling, at Bentley’s, each of 75
feet chord arches, and twenty feet wide, at nine thousand three hun-
dred and seventy-one dollars each, and also to make and construct
all other bridges, culverts, and other mason work, between the east
foot of Wheeling hill and Alexandria, at three dollars and twenty-
five cents per perch, and to provide all the materials of every kind ne-
cessary, and of the best quality, at his own expense, thus contracted
for, and to build and complete the same in the following manner, and
on the following conditions, viz : He is to dig the foundations, clear
away, both above and below such building, sufficient for the free en-
trance and passage of the water, to build all the walls of such asize,
and of such dimensions, as may be directed to cope and point such
walls as may require it, to procure materials of an approved quality,
and, in short, to do every thing necessary for the proper and perma-
nent construction of the said bridges, in cuch manner and form as the
said superintendent may direct or approve: a good and sufficient
number of good and experienced workmen shall be provided, and the
work to progress with sufficient speed, so that contractors for turn-
piking said road may not be delayed. In admeasurements, the arches
only tobe measured, girt, and half girt; all other mason work agreea-
bly to their solid contents, and all openings to be deducted. The
workmen shall move from any one part of said sections to any other,
for the purpose of building such buildings as may be most needy.
No mason work to be paid for, except such as shall Le approved by
the superintendent aforesaid. Should any of the contractors be
thrown idle, or any of the men, so that they sustain loss, the sum or
damages so sustained in the opinion of the superintendent, shall be
paid to the contractor for turnpiking. If he refuses such payment,
the superintendent of said road, in such case, is hereby authorized to
pay to the said contractor for turnpiking, out of any moneys due or
coming due to the said Moses Shepherd. -The United States, it is
understood, is at full liberty to change thei cations, and the size of
any bridges and culverts as pointed outi 1e grading notes, as the
superintendent shall direct. Now, this a¢  ment, made and conclud-

£
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ed on the day and date herein written, between the said Moses Shep-
herd, of the one part, and Elie Williams, duly authorized on part of
the United States, of the other part, witnesseth, that the said Moses
Shepherd, for himself, his heirs, executors, and administrators, doth
hereby covenant, promise, and agree, to and with the said Elie Wil-
liams, duly authorized on the part of the United States, that he, the
said Moses Shepherd, shall and will, well and faithfully, and in a
workmanlike manner, on or before the first day of March, 1820,
make, finish, and complete, in the manner and on the conditions
herein before mentioned, all the bridges and culverts on the aforesaid
part of the United States’ Western Road, and which may be thought
necessary, and may be directed to be built, by the superintendent
aforesaid. In consideration whereof, the said Elic Williams, duly
authorized on behalf of the United States, doth hereby covenant and
agree, to and with the said Moses Shepherd, his heirs, executors, and
administrators, that the said United States shall and will, for doing
and faithfully performing the work aforesaid, well and truly pay, or
cause to be paid, to the said Moses Shepherd, his lweirs, executors, or
administrators, the several sums for the four bridges as above men-
tioned, at the rate of three dollars and twenty-five cents for every
perch of mason work contained in any arched bridge, and for every
perch in any other work ; except, at all times, reserving such sum
as the superintendent aforesaid may conceive proper and necessary,
to the United States, for the due performance of this contract, which
sum so reserved shall be paid to the said Moses Shepherd, his execu-
tors or administrators, as soon as the aforesaid work is completed
and approved, as before provided. And the said Moses Shepherd, for
himself, his heirs, executors, and administrators, doth further cove-
nant, promise, and agree, to and with the said Elie Williams, duly au-
thorized on behalf of the United States as aforesaid, that, in case the
said Moses Shepherd shall not well and truly, from time to time, comply
with and perform all and singular the covenants, agreements, and
conditions herein before stipulated on his part to be complied with, in
the manner and form, and within the time, herein before mentioned,
or, in case it should appear to the said superintendent of the road
aforesaid for the United States, that the work does not progress with
sufficient speed; so as to justify an opinion by the said superintendent,
that the said mason work herein provided to be done within the time
herein before mentioned, or that the work is notso perfect as it ought
to be, or that the contractors for turnpiking are delayed for want of
mason work being done, that then the foregoing agreement, and
every part thereof, on the part of the United States, shall become
null and void. And the United States shall be at liberty, and have
full right to employ and set to work, or to contract with any person
or persons whomsoever, in the place of the said Moses Shepherd, and
without any interruption whatsoever from the said Moses Shepherd,
his heirs, executors, and administrators.

In witness whereof, the said Elie Williams, duly authorized on the
partof the United States, hath hereunto subscribed his name and aftix-
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ed his seal, and the said Moses Shepherd hath also hereunto set his
hand and seal, the day and year first above written. '

It is hereby provided, that no member of Congress shail be admit-
ted to any part of this contract or agreement, or to any benefit arising
therefrom.

Before signing, it is understood and agreed between the contract-
ing parties, that, in case the size and dimensions of either of the four
bridges herein specially contracted for shall be altered or enlarged,
a proportionate allowance shall be made and paid for by the U. States :
and it is further stipulated, that, in order to assist the contractor in
this case in providing adequate supplies preparatory to this under-
taking, an advance on account shall be made by the United States
to the said Moses Shepherd, of ten thousand dollars, in drafts on the
Treasury Department, by the said Elie Williams, duly authorized,
upon the said Moses Shepherd executing a bond, with security, to re-
fund or account for the same, in claims for work under this contract.

ELIE WILLIAMS, [L. 8.]
Duly authorized.
MOSES SHEPHERD, [r. s.]
Signed, sealed, and delivered, in presence of .

Geonrce PAvr.

The Hon. Wm. H. Crawrorp, Esq.
. Becretary of the Treasury.

Sir : In obedience to your letter of instructions, bearing date the
80th of November, 1819, we have proceeded fo the discharge of the
several duties enjoined, with as much despatch as the nature of the
inquiries and our other engagements would admit. Fhe statements
marked A and B will show, in detail and result, the amount of mason
work, bridges, and dry walls done by Colonel Shepherd. € and D
will show the difference of each description of work between our
measurement and that of Mr. Thompson, the late Superintendent.
By the former, it will appear that the whole amount of his claim
for masons’ work done by the perch, is (vide accounts A and B)
perches ; and, by the latter, that the deficiency of admeasurement is
(vide accounts C and D) perches. Statement shows the bridges
and walls which had been. measured by Mr. Thompson, and those
bridges or walls which he had never measured ; and it results that
the deficiency upon all the admeasurements made by him is equal to
thirty per cent. Statement E shows the extent of his'claim for the
four special contract bridges, together with such explanations as
have occurred to us to be just and necessary. —— exhibits the
amount of his claimon account of the road, and —— their claims
‘which were embraced in Thompson’s measure, omitted in ours, but
for which we recommend an equitable and reasonable allowance as
to part.
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The resulf of all their statements presents the entire claim of Col.
Shepherd, according to our admeasurement, and our ideas of justice,
between him and the Government. We shall now present to your con-
sideration such facts as have occurred in the course of our examina-
tion, and such explanations as are deemed proper, by which we feel
assured that you will be satisfied of the general and substantial ac-
curacy of our admeasurement, - together with the reasons which have
determined and controlled our minds as to the justice of his claim
as now presented by us, and from which we feel equally well assured
of your concurrence. By the.communications already made by us,
some idea will have been conveyed of the difficulty incident to our
inquiries, and of those which were superseded by the contractor. It
may be proper now to say, that, from the extensive amount of mason
work, and the situation of it, from having been filled in from the
depths of the foundations, and from the total want of system or plan
as to thicknesses or depths, our efforts o arrive at certainty were
great and difficult, protracted, and necessarily incurred considerable
expense. One fact was stated by Thompson in the outset, and was
confirmed by the information of nearly all concerned, either as con-
tractors or masons, which led us, from the beginning, to the expecta-
tion that errors to no inconsiderable amount would be found to exist
in the dimensions of the foundations, under the surface of the ground,
viz : that those parts were not actually measured by him or his as-
sistants, but were taken from the representations of the contractors
or masons, who had been directed to measure them and keep me-
moranda thereof, which were received and adopted as the true
measure. T'ake men in general ¢‘ as they are,” and not ¢ as they
shounld be,” and no other result than that which has occurred could
be expected. The ascertainment of the fact, and the just apprehen-
sion of the consequences resulting, imposed the duty on us to exam-
ine and sink to the very foundations, in order, by actual measure, to
determine the true depths. Owing to the nature of the ground, and
the streams of water, this, in many places, was attended with much
difficulty, delay, or expense. We, however, feel much confidence in
saying, that, whenever we have altered the dimensions from those re-
ported by the late Superintendent, it has been from the €ertain rules
of seeing and feeling, and not from conjecture. ~We have been
convinced beyond all doubt, that the former measure, or rather
representation of the measure, was erroneous, and that our own is
substantially correct. 'The local information possessed by the con-
tractor, and those who had dug the foundations and built the walls,
if candidly disclosed, would have facilitated our examination.  Al-
though repeated and earnést applications and solicitations, verbally,
~and in writing, were made to the principal contractor, this informa-
tion was withheld. Colonel Shepherd appears to have at once adopt-
ed the opinion, that his interests would be best subserved by adhering
to the admeasurement reported by Mr. Thompson, as the basis of his
claim ; and that this ground could not, so successfully, be occupied,
should he give any countenance or co-operation to our labors., We
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shall not now stop to inquire whether this opinion and this conduct
afford just ground for the inference of his knowledge of the true state
of the case. You are already apprized that, after we had continued
our examination for some time, and had become convinced of greaf,
uniform, and apparently systematic inaccuracy, that the deductions
would be important even to the Government ; and, after having
heard indirectly, and, we may say, directly, as it came from the
counsel of Colonel Shepherd, that, although he would not give us any
aid, or co-operate in the admeasurement, he intended to follow
us with measurers of his own selection, we addressed him a note in
writing, informing him of the general fact of deficiency ; that, although
we had confidence in our own accuracy, we might err; and we in-
vited him to attend, either personally or by agent, and see and ex-
amine for himself, as well the errors of ‘Thompson, as our correct-
ness of ascertainment, offering him every facility in our power, par-
ticularly to see and compare with our notes as they were taken. To
this he did not accede, or then give us any answer. Mr. Skinner,
however, who was interested as the contractor of that portion of the
work which we were then examining, soon after aitended, and re-
mained with us until we closed that in which he had an interest. On
returning and commencing the work which had been done under

Colonel Shepherd’s eye, and over which he had the immediate and
" exclusive direction, having sunk the foundations, and furnished the
materials upon the ground—the masons, to be sure, laying the stone
by the perch—two agents attended on his behalf, both practical ma-
sons, and one of them a practical measurer. The one attended
to the line or rule, and to the foundations, and the other took the
notes. In this way, we measured three bridges, two of which had
been previously measured; the other, it is said, never had. At all
events, we were not furnished with any regular bill. Upon calculat-
ing and comparing the results of the two, of which we were furnished
with the notes of the former measure, we found them to fall short ;
the first 613 perches, and the other 450 perches,—1063. It was after
these measurements, and upon ascertaining these deficiencies, even
by his own agents, that Colonel Shepherd withdrew from all further
co-operation. Of the pretexts made use of, his protest, and that of
Thompson, you are already informed. We continued our examina-
tion with as much care as was in our power, and measured the
balance of the work done under his contract, and for which he was to
be paid by the perch. It may be proper here to state, that, upon the
withdrawal of the agents of Colonel Shepherd by his orders, we
applied to one of them, a Mr. Gilchrist, who had attended as the
practical measurer on his part, who appeared to be competent, and
had evinced a reasonable degree of candor,'to aid us in our future
admeasurement, He stated, at once, that he had no objections ;
that his ordinary engagements would not prevent him ; but, until he
ascertained the wishes of Colonel Shepherd, he could not engage ; as
he had employed him heretofore, he was unwilling to displease him ;
but that he would give us an answer in a day or two. After some



14 [Rep. No. 253. |

days, we again saw him, and renewed the proposition ; he answered
that he would willingly engage, but that Alexander did not
wish him to do it, as it would displease Colonel Shepherd. This
Alexander was from the same country with Gilchrist, (Scotland ;)
was active, intelligent, and zealously devoted to the interests of his .
employer ; was then engaged in building alarge stone house for Col.
Shepherd, and had attended, as his agent, with Gilchrist, in measur-
ing these three bridges, to which we have alluded.  After we had
made our principal calculations of the work measured, and compared
them with the bills furnished, and had discovered that the deficiency was
greater than even we had anticipated, although aided in our conjec-
tures by former experiments in other parts of his contract, we ad-
dressed Colonel Shepherd a note, informing him of our having mea-
sured this work ; that the deficiencies were great; that, possibly,
we might have committed some error;and that we again invited him
to co-operate with us in the accurate ascertainment of quantity ; and
with this view, if hé would now point out any wall or bridge that he
wished remeasured, and would attend, or send an agent, we would
recur to it, remeasure, and, if we found ours inaccurate, we wounld
continue our re-examination with him throughout, in case we found
we had been inaccurate, or until he should be convinced of our cor-
rectness. To this'‘communication he neyer made any reply, written
or verbal, The four large special contract bridges were then mea-
sured, in which he assisted, with the aid of Mr. Gilchrist and Alex-
der. Lawrence. Other engagements then occupied our time and at-
tention for about fsix weeks. When we returned to that part of the
road, we were informed, indirectly, that Mr. Shepherd had been
making experimental measures fo detect our errors, and that he had
been successful. In conformity to your directions, we had previously
taken measures to procure the aid of a practical mason of reputation
in his profession, to give his opinion as to the sufficiency of the
work. A Mr. Coultard, of Pittsburgh, who was well recommended,
arrived at this time. We informed Colonel Shepherd of his arrival,
and the object of his attendance, and invited him to attend. On the
next day, we had an interview with Colonel Shepherd, and we then
stated to him, verbally, that, as Mr. Coultard was recommended to
us not only in the capacity of a practical mason, but measurer also,
and, as we had heard that he had been making experiments to detect
our errors, and, it was said, had been successful, particularly at a
large wall at Wood’s Narrows, near where we then were, we had
determined to avail ourselves of the experience or skill of Mr.
Coultard, to ascertain, for our ownjsatisaction, whether it was indeed
true that we had been inaccurate. That Mr. Coultard should mea-
sure the wall according to his own judgment as to what was just
between the contracting parties, aided by Mr. Hawkins, the Assis-
tant Superintendent of Thompson, who had been continued in the
same capacity by Mr. Shriver, and bad assisted the committee as
the practical measuver during the whole examination. That Mr.
Wilson, one of the committee, would also attend to keep the notes,
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and invited him also to attend with any aid he thought proper. We
further stated to him, that, if we found we had committed any subs
stantial errors in this admeasurement, we would direct Mr. Coultard
to continue his measures until we- should be all convinced either of
general error or accuracy. Heé then said that he would attend, or
send his practical men to co-operate in the experiment. We fixed
the day of attendance, but when it arrived, other counsels had pre-
vailed, and he did not attend, nor any person in his behalf, with a
view of co-operation. The same Alex. Lawrence did attend, but stated
he was not authorized to assist, but came merely to see how it was mea-
sured, and to make any objections which occurred to him. He did so.
Mr. Coultard completed the measure, and the result was such as
justly to give us increased confidence in the accuracy of our own
work. This last refusal, on the part of Shepherd, to co-operate, we
are fully informed, was the result of deliberate- reflection and con-
sultation. A man of intelligence and character informed us that he
had had a full and free conversation with him upon the subject, and that
he had urged the necessity of Shepherd’s now acceding to our pro-
position ; that he had observed to him, ¢ You have heretofore re-
fused to co-operate, because you alleged that a majority of the com-
mittee were prejudiced, and that neither of them were practicul men ;
but you have always professed a willingness to have your work mea-
sured by any person who was not prejudiced, and who was a practical
man. This appears to be.that man; there is no ground to suppose
that he can entertain any prejudices upon the subject, and he is a
aractical mason and measurer.  If you still refuse, you will be justly
chargeable with insincerity ; and the very refusal, under these cir-
cumstances, must be prejudicial, if not fatal, to any claim you may set
up, founded on Thompson’s measure.”” By what process of reason-
ing he evaded the force of this appeal, we are not informed. We
know the fact that he did not accede to our proposition. At the
request of Mr. Skinner, who was, as we observed before, princi-
pally interested in the mason work done under Colonel Shepherd’s
contract, above the upper of the four special contract bridges, we
went over, or re-examined, with the aid of Mr. Coultard, the princi-
pal part of his work. We found some trifling mistakes; but they
were unimportant, and partook of the character of error, being indis-
criminately on both sides. In short, so far as we have had any inti-
mation that we had been previously inaccurate, we have remeasured ;
and, when we discovered error, have corrected our notes according to
the late measure.

Col. Shepherd has repeatedly applied to us for our notes of ad-
measurement, and we have as frequently refused to give them. As
he has already, and no doubt will again, make use of this as an evi-
dence of hostility on our part, we think proper to explain our reasons
for this course, which, we presume, will be satisfactory. It will be
observed, that we had, from the commencement, endeavored to obtain,
we almost say, to coerce, his co-operation ; to bring him face to face,
and, on the spot, convince him that it was in our power, and, in point
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of fact, we did ascertain the true contents; that, of course, Mr.
Thompson had been imposed upon, committed blunders, or had erred
from worse motives. We endeavored to convince him, not only that
the Government had a right to be satisfied upon this subject, but that
it was due to himself, as a man solicitous to preserve hissown reputa-
tion, to afford every facility in his power to obtain that object. That
his local information, seeing the foundations and the work, from day
to day, for years, would enable him to give us important aid, and
would prevent that delay which was otherwise inevitable. 'That, if
he intended to rely upon Thompson’s measure, it would not defeat
his claim, or lessen his chance of success, by evincing so much confi-
dence in its correctness, as to endeavor to show that it was se. If
he succeeded in showing to the agents of Government on the spot,
that it was correct, he put an end to the question, and insured suc-
cess. If he even failed in this, and had good grounds of legal or
equitable protection from the Government agamst the mistakes of
their former agent, these would not be impaired by a candid disclo-
sure of all the information within his power ; and, above all, that this
course, on his part, would not evince that consciousness of error,
and subject him to the reasonable imputation of having been privy to
the fraud, which was afforded by his refusal. We endeavored, also,
to convince him that his excuse generally used for refusal, was not
well founded in fact, and of our ability to demonstrate it, if he would
afford the opportunity by a personal attendance. Besides, that it was
inconsistent even with his own interest ; and, if true, must be fatal
to his claim to a very considerable extent, inasmuch as bridges and
walls, to a great amount, were previously in the same situation,
equally inaccessible ; had been made so by his own voluntary act,
which he alleged never had been measured ; and for which he, of
course, could never be paid, unless it were practicable now to mea-
sure them. If impracticable in the former case, when measures had
been made, why not equally impracticable in the latter, where none
had ever been made ? and, if impracticable in the latter, how was he
to obtain his pay ! In vain were these considerations urged : his
aid and co-operation were withheld. Why then did he now wish the
possession of ournotes of admeasurement? If his object had been to
agcertain the true amount of his claim, why did he not accede to
our repeated solicitations ? By being present, and seeing the line
or rule applied, le could know whether it was correctly done.
His presence would give him full and certain opportunity of
judging for himself, whether, in our soundings, we had got to the
foundation ; in short, every circumstance atfending the ‘measure
would be within his view and observation, and if any mistakes occur-
ed he could point it ont ; if any doubt existed he could suggest it ; and
if the mistakes were not corrected by us, or the doubts removed, he
would have the certain means afforded him, of time, place, and cir-
cumstance, to correct all errors, and remove all doubts. Face to face,
men could not well disagree and persist in their disagreement as to
the true depth of a foundation, or thickness of a wall ; a temporary
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fnisapprehension might exist, and no doubt would in many cases, but
a permanent difference could not, among men of even ordinary intel-
ligence and integrity, on a subject of this kind, and for this plain
reason, that it is susceptible of certain or mathematical demonstra-
tion. We did not, however, merely refuse to give our notes, but we
always accompanied it with the information that there was a defi-
ciency, according to our measure, in nearly all his bridges and
walls ; and told him, ¢ point out to us any wall or bridge of which you
have any doubts of our accuracy, and we will go with you, and we
will make a joint measure, and if the result shows that we have been
wrong, we will continue the process until both parties are convinced
either of error or accuracy.” 'To none of these propositions would
he accede. Why, then, we again ask, did he wish the possession of
our notes 7 Manifestly, to our minds, for the purpose of deception.
With the aid of his expert assistants and coadjutors, he expected to
be able to discover some errors against him, overlook any which
might exist in his favor, and by an ex parfe representation make the
most of the former, and induce éven honest men to believe and to
certify that we had been mistaken. Face to face, he was well awure
that he must fail. Else why withdraw? Why decline our subse-
quent invitations 7 Besides, when he applied, we informed him, and
such was, obviously, the fact, *¢If your object be alone to ascertain
the true contents of all or any of your work, and for that purpose you
intend to measure for yourself, our notes are'not necessary ; the notes
of the former measure are evidently within your power ; make your
measure, and produce your notes, and we will then compare with you,
and if we find a substantial disagreement, we will again measure, and
convince ourselves at least who is right.”” Convinced by these con-
siderations, and confirmed in our opinions by the passing events of
almost every day, that his object, whatever it might be, could not be
fair and candid, we felt it our duty to withhold this mean of imposition ;
and the more especially were we constrained to pursue this course,
from being fully aware of the facility with which many men, of even
reputable standing in society, lend themselves to the purposes of de-
ception. In that part of this communication respecting the altera-
tion of the location, and particularly the alteration at Colonel Shep-
herd’s house, you will find a strong instance of this, to say the least,
unreflecting disposition, and conduct, on the part of men from
whom a different course might have reasonably been expected. Another
instance we will here state, with full confidence that our information
is correct, as it is derived from one of the actors. In December last,
1819, previous to the journey of Colonel Shepherd and Mr. Thomp-
son to Washington City, it seems it had occurred to him, Colonel
Shepherd, that he might -derive some aid by procuring and taking
with him the certificates or statements of some of the most respectable
citizens in and about Wheeling, on the subject of the state of his road
and bridge contracts. A respectable number attended, passed over
his contract from one end to the other, returned, and then made out
and signed stalement, substantially, that they had passed over the
3
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contract of Colonel Shepherd, examined the execution of the work,
and were of the opinion that both the contracts, road and bridge, were
well executed—even finished. This appears all very well ; and with
those who were acquainted with the character and standing of the
gentlemen who signed it, would be calculated to have, and no doubt
would have, weight. There was, however, a concealment of one fact,
which, had it been disclosed, would have lessened the confidence of
even their friends., They had passed over the road in sleighs, the
ground, the road was so entirely covered with snow as to make it
good sleighing, and of consequence it was impossible that they could
see the stoning, or form any opinion, from that view, of the character
of the work. It is presumed this same certificate was handed to you,
and if so, the names of the gentlemen are known to you. - John Mc-
Clure, the contractor at Wheeling, was one of them, and was also
one of those who had previously signed the statement in favor of the
alteration at Shepherd’s ; and it is expected that he has since lent his
aid, in the same way, in relation to some of our admeasurements. In
possession of these facts, and upon reviewing the -whole course of
Colonel Shepherd’s conduct during the investigation, we had little
doubt of his true object in wishing to have our notes ; and we think we
were equally justified in believing that he could again procure the
proper kind of aid in effecting that ohject; justified or not, we refused;
and these are the reasons which governed us in our refusal,

We might omit any further explanations or observations in rela-
tion to the history of our examination, tending to establish the con-
clusion, that the details and results of our admeasurement, now pre-
sented, are substantially correct ; we will merely add, that the four
large bridges have been measured, with the co-operation of Colonel
Shepherd. 'They were precisely in the same situation, in point of
difficulty of access, with those which we measured without his aid :
no more care and circumspection were used, if indeed so much, It
is not pretended, so far as we have been informed, that they are inac-
curately measured ; upon that measure he must rely for his propor-
tionate allowance for increased dimensions. By reference to state-
ment —— the awmount of mason work which had never been measur-
ed by Thompson appears. Will Colonel Shepherd admit that this
is also correct, and accept of payment according to our admeasure-
ment? or has he any other upen which we can rely ? If our ad-
measurement of the large bridges, and those which had never been
previously measured, are admitted to be substantially correct, and
adopted as the correct data upon which a settlement is to be made,
upon what evidence, what plausible reason can be adduced to with-
hold equal confidence in the accuracy of those which had been pre-
viously measured, and which had also been measured by us? We
know of no consideration which would not equally effect both ; and
if Colonel Shepherd should succeed in establishing the position which
has been adopted as the pretext for refusing his co-operation, on the
ground of the impracticability of effecting an accurate measure of his
bridges and walls, in the state in“which they now are, he necessarily
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defeats his own claim for a greater amount than the deficiencies dis-
covered by us.

It is, however, alleged by Colonel Shepherd, that he is entitled to re-
ceive pay according to the admeasurement of Thompson, accurate or
not ; that he was the agent of the Government, and his acts as such
are conclusive. If may not be irrelevant to recur to circumstances
which occurred previous to the closing of the contracts for that por-
tion of the road, particularly, which lies between Washington and
Wheeling. There was some difliculty in persuading the President to
sanction the proposals which had been made, and direct the contracts
to be closed. T'wo objections arose—the first, that the price per mile for
the road, and per perch for the mason work, was too great; the other,
that the contracts proposed to be placed in the hands of individuals and
of companies were ton extensive. The answer given by the contrac-
tors, and urged by their friends, was, as to the first, the price of labor
and provisions was high ; and that there was an uncertainty whether
an adequate supply of either could be obtained, even at the high prices
then current; and that, of course, the risque was considerable, even upon
the terms proposed. The price was admitted to be liberal, but was
not supposed to be extravagant, under all circumstances as then exist-
ing, The answer to the second objection was, that, in placing an ex-
tensive contract in the hands of men,or companies of men, of respectable
standing in society, both as respects integrity and wealth, an additional
security was given to the Government, for a prompt and faithful exe-
cution of the contracts. It was urged, these men have characters to sus-
tain or lose—of course, will be careful to discharge their engagements
with fidelity. They are men of wealth, and, even if they should
prove regardless of reputation, the Government can, out of that
wealth, indemnify itself against their negligence or fraud. In giv-
ing contracts to men without established reputations for integrity,
and without property, your only reliance, for the faithful execution of
your contracts, is in the energy and vigilance of your agent, which,
in a work so extended and complicated, may, and most probably will,
prove inadequate. It is the interest of the Government that men of
character and wealth should become contractors, as thereby the
prompt and faithful execution isensured : and they cannotbe expected
to take contracts unless they are sufficiently extensive, and the terms
liberal, to become an object. The President acknowledged the force
of these reasons, and directed the contracts to be closed. The reputa-
tion and the wealth of Col. Shepherd, as well as of those who were
similarly situated, were held up to the Government as an inducement—
as a consideration, upon which the contract for the acknowledged libe-
ral prices proposed should be given him. Were those reasons and
.arguments delusive ? They are so ; and worse than delusive, if he is
irresponsible for errors or frauds, which, as contractor, he was equal-
1y bound, as well as the agent of the Government, to guard against,
Independent of these considerations, neither the terms nor spirit of
the contract itself support his pretensions. Mr. Thompson was, te
be sure, the agent of the Government ; but, as respects this question
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of fact, viz : the contents actually built in any particular wall or
bridge, he was no more : he had no exclusive right to measure the
work, or conclusive authority to determine the quantity. By the
contract, Col. Shepherd engaged to do certain mason work for a spe-
cific price per perch. The position, shape, and dimensions were re-
served for the direction and discretion of the agent, the superintendent.
In these respects, no doubt both Col. Shepherd and the Government
were bound by his acts while he remained superintendent. Andwhy ?
Because, by the contract, this discretion was reserved to him ; and,
from the nature of the case, discretion ought to be exercised. But,
in regard to the question of quantity which might be built by Col.
Shepherd, no such control was given by the contract; and, being a
question which must be determined by known and certain rules, suscep-
tible of mathematical demonstration, no discretion could be exercised by
either party. When the work was done, the number of perches contained
must be determined by admeasurement; and, in making this mea-
sure, under the contract, neither party—the Government, represented
by Mr. Thompson, nor Col. Shepherd—had any exclusive authority
or duty, but merely concurrent. It was as much the right and duty
of the one as theother to measure the work, and ascertain the number of
perches contained : and, in case of any mistake by either, or disagree-
ment between them, an appeal was to be had to a tribunal which can-
not err—to the line and the rule—to mathematics. If Col. Shepherd
thought proper to commit to Mr. Thompson the exclusive determina-
tion of quantity, it was his own voluntary act—not imposed upon him
by the contract, nor from the nature of the subject; and, in doing so,
he constituted him his own agent. By becoming a contractor for the
erection of bridges, and stipulating that he should receive his pay by
the perch, it would be presumed that he either was competent to. mea-
sure his work when done, and before he applied for payment, or that
he intended to procure a competent agent for that purpose. If com-
petent, and he did not measure it, it was his own negligence ; or, if
incompetent, and from parsimonious motives, or from any special
confidence in Thompson, he did not employ an agent that was com-
petent, he ought not to be protected from the consequences of his own
omissions or his own acts. Suppose the deficiencies which exist to
bave arisen from mere mistake, and that Mr. Thompson had confided
to Colonel Shepherd himself the admeasurement of his own work, and
had paid him accordingly, and the Colonel should afterwards disco-
ver that he had made as great mistakes against himself as it is now
established Thompson has made in his favor—weuld he consider
himself without remedy ? Would the Government hesitate one mo-
ment to inquire into, and satisfy itself, of the truth of the facts alleged,
and,if found to be true, promptly correct the error? The moral
sense and feeling of every man in the community would revolt at the
idea. It is understood, however, to be admitted by Colonel Shepherd,
that, if the case had stood as when the contracts were made, and third
parties, in the shape and name of sub-contractors, had not intervened,
he would have been bound to correct the mistakes—he could have ob-



{ Rep. No. 258.] 24

tained pay for no more work than was actually done by him. Bat,
inasmuch as third parties have intervened, the work has been done
by sub-contractors, and his payments to those sub-contractors have
been regulated by the admeasurement of Thompson, in consequence
of an express provision in his contract with them, ¢¢that payment was
to be made according to the admeasurement of the superintendent,”
he contends that the nature of his case is changed, and that the Go-
vernment are bound to pay him according to Thompson’s measure,
however erroneous it may be. The road contract, in which he was
then confessedly interested, and since is said to have,obtained the
entire interest, and the mason contract, signed by him, were executed
at the same time. By an examination of those contracts, it appears,
that, in the road contract, there is a provision which sanctions and
protects sub-contractors: in the mason contract, there is no such pro-
vision, It is presumed to be a fair and legal conclusion, that, when
contracts are cotemporaneously made, and a provision of a dparticu-
lar nature and import inserted]in the one, which is omitted in the
other, the omission is an exclusion—is the result of intention. The
claim in the road contract which relates to sub-contractors, does not
seem to have been introduced for the purpose of exonerating the ori-
ginal contractor from his responsibility to the Government, but for
the protection of the subcontractor. But, if even the other conclusion
should be deemed correct, before the original contractor should claim
an exemption from responsibility, it would be necessary to show that
his sub-contracts were made and approved of by the superintendent,
in conformity to the provisions in his contract with the Government.
It was surely intended that the Government should have and retain
the responsibility of some person, before the original contractor was
released ; and we feel confident that it will not be pretended that, in any
one instance, was the sub-contractor recognised as such, inthe man-
ner provided for in the road contract, or that there was any privity
of contract, or other connexion, between' the Government and those
sub-contractors, which would enable the former to coerce the execu-
tion of the contract, or correct any mistakes which might be made.
The clause introduced by Shepherd into his agreements with his
subcontractors, ¢that payment was to be made according to the ad-
measurement of the superintendent,” cannot change his rights, or lessen
his responsibility. There is no such clause in his contracts with the
Government. By that contract, e was to be paid by the perch ; and, as
we have sufficiently shewn, it was as much his right and his duty to
ascertain the true contents, as of the other contracting party, acting
by their agent, the Superiniendent. 1If, then, Colonel Shepherd and
his sub-contractors chose to refer this question to the exclusive deter-
mination of Thompson, it was from considerations emanating from
themselves in doing so; they voluntarily constituted him their own
agent—their mutual friend ; and any measure which he might make
under that agreement was as much at their responsibility as if it had
been made by any other indifferent person, selected by them. His being
also the agent of the Government could not vary the case, Thesame
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person may be the agent of any number of persons who choose to con-
fide in him ; in doing so, however, each assumes, and is held to his own
proper share of responsibility, without lessening or enhancing that of
those who may have previously confided in him. Independent of the
intrinsic evidence furnished by an inspection of the contracts, that it was
intended to exclude the intervention of subcontractors in the construc-
tion of the bridges, there are some considerations which give weight,
and are corroborativeof this construction of the contract. The skill and
attention necessary to make roads is much less than that which is ne-
cessary to build bridges ; and if, through want of skill or negligence,
defects exist in the road, the remedy is easy ; if a part is insufficient,
it can be made good, without interfering with that which is weil done.
This is not the case with mason work ; if a part, for instance, the
foundation, gives way, or the ring stone or sheathing of the arch of the
bridge, the whole bridge is useless, and must be taken down and re-
built. Any man of common intelligence and honesty can make a
good road : it requires the labor and experience of years to render a
man competent to built a bridge. The. defects or fraud in road mak-
ing are more apparent and accessible o detection ; and hence it is rea-
sonable that the Government should be more particular in their selec-
tion of mason contractors than for the road ; and when they have pro-
* cured one in whom they can confide, or has the means of indemnity
against negligence or fraud, that they should be more unwilling to
risk a substitute. It appears to us evident, that, under the contract,
Colonel Shepherd has no claim to protection against the mistakes
which have been made, as a matter of strict legal right. Has he an
equitable claim to protection ? Good faith is the basis of equity, and
requires all the vigilance, diligence, and attention, which, under. the
circumstances, and from the nature of the case, can reasonably be
expected from a prudent man. Claiming to be protected from the
errors of frauds of his agents, or any other agents, it must not ap-
pear that he had notice of the fraud, or information of such facts in
relation to it, ¢“as would put a prudent man upon inquiry.” If his
situation has been such as must necessarily give him that kind of
information, that ground of suspicion, which would and ought to lead
a prudent, an honest man to inquire further-—if he has had sufficient
cause of inquiry, and has not pursued it—he cannot be protected, even
in equity. ‘The reputation of Colonel Shepherd, as a man of integri-
ty, of vigilance, and attention to business, as well as wealth, was put
into market to obtain the contract. 'These were the inducements,
the considerations, upon which the Government was asked to give the
contract to him. The nature of the work to be done under the con-
tract, particularly when the amount and extent of it is taken into
view, required integrity and vigilance on the part of the contractor.
If dishornest or inattentive, the vigilance and attention of no superin-
tendent would be adequate to guard against injustice and injury to
the Government. It was within view of the contract, that he should
employ others to do the work ; and hence the clause introduced, in
which ke engages to provide #a good and sufficient number of good
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and experienced workmen.” At whose responsibility, either as re-
spects the skill or integrity of these workmen ? If at the responsibil-
Ity of the Government, nothing was gained by his integrity, his vigi-
lance, or his wealth. The mode and terms upon which he should
employ these ¢ good and experienced workmen,” whether by the
day, by the month, the year, by the perch, or by the entire bridge,
and at what price, were entirely left to the exercise of his own judg-
ment and discretion, and whether he adopted the one or the other
course, (and it seems he adopted all of them,) his risk and his re-
sponsibility for their fidelity and skill were equally retained. And
why ? Because this is the engagement he has made in his contract,
to build the bridges ; and for that purpose to employ ¢ good and ex-
perienced workmen.” Besides, by the terms of his contract with the
Government he receives three dollars and twenty-five cents per perch
for bridges ; and it is not understood that he paid to any of his sub-
contractors, as they are termed, more than two dollars and fifty cents,
receiving a profit of seventy-five cents upon cvery perch thus built in
the bridges. In addition to this profit from twenty to twenty-five per
cent., he received a considerable one upan the supplies of merchandise
and provisions to his workmen—which may be properly taken into
view, as, under the contract, an advancement of money was made_for
this very purpose, say 10,000 dollars on the bridge contract, and
20,000 dollars on the road, both executed at the same time, and which
he was then jointly, and is now (as is said) solely interested. 'T'he
profits, then, which he received on contracts, which cost the Gavern-
ment near three hundred thousand dollars, and which cannot be less
than one hundred thousand dollars, would seem to be a sufficient con-
sideration, independent of the terms of his contract, to hold him re-
sponsible for the errors or frauds of his own agents ; and, while he re-
tains this profit, he can have no claim to even the equitable or liberal
consideration and interference of the Government. The very terms
upon which the work was in fact done, may, in some measure, ac-
count for the frauds which have been practised. Men engage in
business of this kind for the purpose of making money ; of receiving
a liberal and reasonable compensation for their labor and trouble ; and,
if this be not secured to them by the price allowed to them in the con-
tract, a direct temptation is given to obtain it either in the quantity
or quality of their work, and would require all the vigilance of all
concerned to guard against this result. The greatest deficiencies oc-
cur in that portion of the walls which are under the surface of the
ground, in the foundations ; and the only reason or excuse given by
Thompson for these deficiencies was, that he had never measured
them, but had received the dimensions of those parts from the contrac-
tors and workmen. This statement of fact has heen so generally and
uniformly confirmed by the information of those who had every op-
portunity of knowing, that we feel ourselves justified in believing it
true ; and, although we cannot withhold our unqualified reprehension
of his negligence and desertion of his duty in this respect, yet most
assuredly the confidence reposed, even improperly, by him, in the con-
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tractor and his agents, would not lessen their obligations of honesty
and vigilance.

Admitting that Colonel Shepherd did not himself make those mis-
takes, or rather practice those frauds upon the Agent of the Govern-
ment, it was however done by men whom he employed, by his agents ;
and the same principle which holds the Government responsible for
the errors or frauds of their agents, would equally hold him responsi-
ble for the errors or frauds of his agents. The Government act by
agency from necessity ; Colonel Shepherd has done so of choice—from
convenience ; and it would be a solecismn indeed, if he were not equally
responsible, even in equity. But if, from the whole history of the
case, and from the evidence of his own acts, it should appear that he
was aware of the true state of the case, or had that kind of informa.
tion which would lead to inquiry, there is an end to his claim. In-
stead of evidence appearing to satisfy us, or give a shadow to the con-
clusion that he has made use of due diligence in guarding against the
frauds which have been practised, or that he was ignorant of their
existence, much has appeared, particularly in the shape of facts and
circumstances; during the course of our examination, which establish
his obstinate and persevering negligence and blindness ; or the conclu-
sion is inevitable that he had notice sufficient to put him upon inquiry.
Among the variety of cases which have occurred during our examina-
tion, we will refer to three or four ; presuming, that, if these or any
one of them justify the inference of his knowledge of the error, or of
such facts as would lead to the suspicion of error, it matters not to
him, even in equity, whether it be established that he had notice in the
other cases. As one case was, others might be, erroneous, and it was
his duty to ascertain, The first is the bridge in front of Mrs. Good-
ing’s tavern, which was built under his own immediate eye and direc-
tions : it is near his residence, and he furnished the materials upon the
ground. The rock upon which the abutments were built is bare, or
apparent to the eye of the passenger. By Thompson’s measure, the
height of the abutments to the spring of the arch (which point is of
course apparent,) is represented to be jourfeen feet. The true ave-
rage height of those abutments is seven feet eight and a half inches.
The east one is seven feet five inches, and the west eight feet. By
the eye, it is admitted that a person could not tell the exact height ;
but surely the difference could not escape the attention of even indif-
ference, much less of a man who was interested in the subject, and
who saw it daily when building, and passing it almost daily for
years after it was built. And here let it be remarked with another
view, Colonel Shepherd was present. as well as his assistants and
Thowpsen, when we measured the bridge : this error was demonstrat-
ed, and was distinctly admitted by all. After seeing and admitting the
existence of this error, did it not behoove him, as an honest man, to
pursue the inquiry further, and ascertain for himself whether others
equally important might not exist ? How, then, can we account for
his withdrawal and refusal to co-operate? and with what face can
he now rely upon the accuracy of Thompson’s measure ? The second



[Rep. I.i'o. 253.7 25

is the case of the bridge first west of Carter’s tavern. Fhis was also
built by Colonel Shepherd without the intervention of a sub-contrac-
tor. He dug the foundation, and furnished the materials upon the
ground. By comparing our admeasurement with that of Thompson,
it appears that the whole ervor is four hundred and fifty perches
against (he Government ; and by examining the details, it will appear
that the prineipal and almost exclusive error is in the foundations.
Colonel S8hepherd and his assistants were present, and the latter aid-
ed in the admeasurement. The depth to the rock upon which the
.walls are generally built is not great. and no difficulty is presented
in the'cofrect and certain ascertainment of the true depths.  Besides,
it will appear by the testimony of certain persons, which we took at
his instance, that there had been a mistake in measuring the founda-
tions ; that, atter it was dug, and a part of the stone laid, it was
¢hanged by the direction of Thompson, with an understanding that
he was to be allowed for the work done. Had Colonel Shepherd no
curiosity to know whether Thompson had allowed him for this work,
and what sum, and finding by the veturns of his admeasurement that
nothing had been allowed directly, would he not naturally inquire, as
to the extent of the indirect allowance, if any had been made ¢ Here,
again, the same remarks will justly apply as in the first case, in re-
gard to the accuracy of Thompson’s measure, and the duty was en-
hanced, by tltﬁecuml demonstration of error, to inquire further.
The third is that of the << bridge over Wood’s Run.”” This is said
to have been principally builtby a sub-subcontractor. Thesub-contrac-
tor's name is Church ; he was present at our admeasurement. T'his
bridge is directly on the road, as then travelled, to Wheeling—obvious,
in all its stages, to all who passed the road; and it is admitted that
Colonel Shepherd passed very frequently. It is contiguous to the re.
sidence of Celonel Woods, who, it may be remarked, signed this con-
tract in this way, “Ar’d. Woods, and Arc’d. Woods, for Moses Shep-
herd.” There is supposed to be no rock within a reasonable depth
for a foundation ; it is loose gravel and-sand. Upon examining the
notes of Thompson®s measure, we found the heights represented, viz :
pier height, to offset, , do. to spring of arch, ,.in all,
In sinking for the foundation of the walls, we soon came, in
the case of the pier at the south end, within a few inches of the sur-
face, to logs. 1t was there ascertained that the true height of this
wall, to the spring of the arch, was only feet , and of
the west about feet The explanation given by
Church, the sub-contractor, was, that these logs were put.in by the
direction of Thompson, and with the knowledge of Colonels Shepherd
and Woods, as they then were, and that he was to be allowed for the
Togs. What allowance had been made he knew not, unless it had been
in the measure. Further details are deemed unnecessary. Whatever
doubt miglit exist, is in our minds sufliciently removed by the evidence
of his own acts, his own conduct, réfative to this examination. The
Government had dismissed Mr. Thompson, their late Superintendent,
and had 7iven the werk in charge o another, They had directed an
4
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inquiry into his conduct, as Superintendent ; and, as an incident, had
directed the ascertainment of the quantity of mason work done under
his direction—embracing, of course, the mason work of Colonel
Shepherd. Of the inquiry, and the object of that inquiry, Colonel
Shepherd was duly informed. The suspicion of error or fraud in the
reported contracts of the work is enhanced in the very idea of a re-
measurement. If satisfied that it was corpect, it would be worse
than useless to have it remeasured, That the Government had a
yight to have their work remeasured, by whatever agents they
thought proper, at their own expense, Colonel Shepherd could wot
doubt. That they were determined to have it done, he had no reason
1o doubt. Claiming a large sum of money from the Guvernment, pre-
dicated, at least in some measure, upon the accuracy of the former
measure, and having no grounds to believe that this balance claimed
by him would be paid until the result of a remeasure was known,
his interest combined with his duty as the contractor to afford every
facility within his power to effect that remeasure with despatch and
accuracy. Delay itsell was inevitable injury to him. If he had full
confidence in the accuracy of "Thompson’s measure, he had no ground,
he had no right, to presume that a remeasure would not establish that
Qccuracy. If those to whom the remeasure was entrusfed were sup-
posed to be incompetent, his attendance would enable him to deter-
mine for himself whether this suspicion was correct, and, if correct,
would give him the means of avoiding the conscquc-nﬁaf any errors
which they might make. In the very nature of the case, the measure
of a wall affords no room for the operation of prejudice. Neither
* prejudice nor discretion can make it longer, thicker, or higher, thaun it
really is. Villainy may contract or enlarge a wall, but neither pre.
udice nor discretion can. Errors will occur in the admeasurement
of the most competent; but, if mere error, it will be as likely to fall
on the one side as the other—they may balance. The local informa-
tion, however, and the vigilance which a man interested in the result
as contractor would bring to the aid of even comparatively incompe-
tent measurers, would ‘afford a reasonable security against ‘injustira
to him. And, if Colonel Sheplierd entertained merely doubts as to
the covrectness of Thompson’s measure, his prospects of ad\'ah'tkgé
would be equal’ fo the risk attending the result of a remeasure.. 1
there were any peculiar circumstances attending his case, by which,
in law or equity, he was entitled to protection against Thompson’s
measure—-if, in the aggregate, they should prove to have been in hig
favor—his chance of protection, either at law or equity, would not he
tessened, but would be increased, by a candid disclosure of all the.
information he possessed, and an carnest, vigilant co-operation in ihe
measure. Wy, then, unless he was conscious of the true state of the
case, did he so uniformly and so obstinately reluse all aid, ¢
nance, or co-operation in the remeasure ! And, if-aware of the frands,
(for, happening so uniformly and gystematically on the one side, they
cannot be eprors, let who will be concerned) it will be admitted, we
presuine, that, however much he may have paid on that acconnt, he has
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#6 claim to protection, to even the exercise of liberality, on the part of
the Govermment. But, admitting that, under ali the circumstances of
this case, he is entitled to protection, what is the extent of that pro-
tection ? It cannot be the full amount of the contract price per perch,
according to Thompson’s measure ; but at most must be confined to
the amount actually paid by him for work, which, according to our
measure, does not exist, but which he paid upon the faith of Thomp-
son’s measure being correct. His profits upon the deficiencies are iri-
admissible under any view of the case.” It appears to us, however,
that, before Colonel Shepherd can sustain an equitabie claim against
the Government, for an excess of money paid to his sub-contractors
upon the faith of Thompson’s measure, he ought to establish the fact
that it is lost to him, These are the men to whom he confided the
execution of his contract; they have imposed upon the Agent of the
Government ; and have, through him, Shepherd, received pay for more
work than is dowe. 'The amount thus received, whether through mis-
take or villainy, is without consideration ; and there seems to us no
principle of law or equity which would prevent Colonel Shepherd
from recovering it back again. Unless more be meant than meets
the eye in that clause of the contracts which provides that they
shall be paid ¢ according to the admeasurement of the Superin-
tendent,” there can be no legal or equitable difficulty in the case;
and, if this clause was inserted with a view to the very case which -
has “occurred, geither law nor equity can protect him. The men
who have pocketed the money without consideration, to use the
mildest term, ought to be compelled to refund. The Govern-
ment cannot coerce them—they know theh not—there is no pri-
vity of contract or payment by which they can reach them with-
dut equal fault, Colonel Shepherd can. There are few, if any of
them, insolvent. Daniel Steinrod is a man of wealth ; and there can-
not well be a good reason advauced why the Government should
“pay money to Shepherd, which, in.effect, is to protect him. Church
is not insolvent : so far as we are informed; and believe, he has ade-
quate means to refund any excess which he may have received. Is if
pretended that Skinner is either paid or insolvent? We have no in-
formation which would jostify usin believing either to be the fact. By
adopting this principle, viz : that Colonel Shepherd shall only be paid
the actual amount lost by him through the error of the superintendent,
and the insolvency of his sub-contractors, we presume to think the
amount will be very inconsiderable—not worth disputing about, In
this way, there will probably be more difficulty on the part of Colonel
Shepherd to prove the fact and amount of his payments. Receipts are
prima facie evidence of payment, but no more. Receipts are fre-
quently given upon settlements of aceounts and noles, or other securi-
ty for the balance taken, instead of money. This may be the case
with his receipts : by his own admission, if 7was the case in one in-
stance, when he presented his receipts to us; in addition to which, he
then admitted'(October 24, 1820) that those receipts, without date,
had, in fact, been given on the day before, (October 23d, 1820.) In
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vegard to the question of lact, whether he has paid, and how much, to
his sub-contractors, beyond their dues, after deducting the deficiencies
we always informed him, that, if he intended to rely upon it, he ought
to produce his evidences to us, in order that we might inquive into all
the incidental facts of each particular case. The details, as respects
the particular contracts, their locality and extent, together with the
names of contractors, were known to us. or at least some of us, which
would enable us, with more facility and certainty, to determine
whether it was established, than could be done at Washington City.
That, as we intended to transmit not only our opiuions, but the evi-
dence or data upon which it was founded—if, through mistake or pre-
‘judice, our conclusions were erroneous, they could be corvected ; and
that of course he might gain, at least as to time, but could not lose
by now presenting them. Colonel Shepherd seemed at least to be sen-
gible of the propriety of this course, and on the day before we left
Alexandria, the 24th of Octeber, 1820, presented some accounts and
receipts. As he did not choose to give us the originals, we suggested
to him to have them copied, compared, and attested, and forward the
copies to Mv. McGiflin, at Washington, Pennsylvania, as soon as
convenient, together with any other evidence he might think proper.
This he promised to do, but has not.  Upon the whele, we feel fully
justified in expressing our decided opinion that his allegation, thathe
has fully paid his centractors according to Thompson’s measure, is not
founded in fact. Upon a review, then, of the whole case, it appears tous,
conclusively, that, neither upoun strict legal principles of law, nor from
the most liberal principles of equity, is Colonel Shepherd entitled to
receive pay for more thaw is embraced in our admeasurement. ‘Lhe
foundation of all the deficiencies, and consequent embarrassment of his
case, seems, to be attributable to one radical error adopted in the outset,
and persisted in to the last—a misapprehension of the nature and ex-
tent of his own engagements under the contract, and a misconeeption
of the duty and authority of the superintendent. 1In all contracts of
this Kiud, some discretion is necessarily reserved and exercised by
the agent of the Government. But this discretion regards those mat-
ters merely which are not made, and frequently are net susceptible of
being made, matters of specific stipulation or description. Whenever,
by the contract, a specific stipulation or description is made, no dis-
cretion can be exercised, it then becomes a matter of contract, in re-
gard to which the parties are equal ; neither can do more nor less than
execute it. The same principle is equally correct when applied tosub-
jects which cannot, by any exercise of discretion—for example, quan-
tity, or distance—a perch of stone, or a mile of road—in neither case,
can any discretion or authority of either party make the one: “‘fg;e or
Iess, or the other longer or shorter. Fraud or mistake may Tﬂ.mthr}.
1t would not seem, however, that this delusion, as to the unlimited
discretion of the superintendent, always existed in the mind of Colo-
nel Shepherd. Instances will appear hereafter, when he could appeal
a his contract, and doubt, if not deny, the discretion of: the superin-
tendent, when proposed to be exercised in a way which wonld inter-
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tere with his rights in cases of specific contract. The case of the pro-

posed change of location to avoid the four large bridges, and that of
the side walls being embraced in his contract, will now sufiice as in-

stances. There would even then be little reason to believe that his

misapprehension or misconception were real in regard to those cases,
which have occurred, but which eperated in his favor.

1t is to be regretted that the description of the dimensions of the
special contract bridges had not been made with more precision in
the contract; and no good reason has occurrved to our minds whiel
could have induced the parties to leaveto construction or to discretion
these things which manifestly might have been made matters of spe-
cific contract. By an examination of the contract, it would seem ta
us, that it was intended that each bridge should have one arch=—two
of 100 feet chord or span each, and two of 75 chord or span. The
construction of these bridges upon this plan would have been much
more expensive than upon the one adopted in the execution, viz : build-
ing three arches, which, in the aggregate of their span, amount to 100
feei, and to 75 feet, as it is well known to every mman conversant with
the subject, The change, therefore, which has been made in this re-
spect, might justly have been taken into view in making the propor-
tionate allowance, to which heis no doubt entitled, for an extension of
the width of the bridge. '

By the contract he is entitled to a proportionate allowance, in case
the sizg.or dimensions are altered or increased from those which are
specified in the contract, The only description which is definite isin
two particulars, viz : the size of the arches, and the width; and, as an
alteration and extension of these dimensions have been directed, the
one advantageous in its effects, and the other clearly entitling him to
an increased allowance, the effect of that alteration which is benefi-
cial is a fair item in the consideration of the question, what is a pro-
portionate allowance under the contract? Conforming, however, to a
rule which we early adopted in the course of our examination, to give
the contractor the benefit of every doubt which might arise, and, as it
was supposed that a shadow of doubt might arise upon the evidence
of Mr. Thompson, who says, in express terms, that it never was in-
tended to build the bridges with only one arch, we have not taken it
into view in our calculations. In regard to the width, we Lave adopted
this construction, that the engagement to build the bridges 20 feet
wide must mean that there shail be a passage or thoroughfare over
the bridges 20 feet wide. 'The road, by act of Congress, must be
stoned 20 feet wide ; und in contracting to build a bridge on a road
which cannot be made of stone less than 20 feet wide, it would seem
that this sust have been their intention. If the 20 feet be caleulated
from outside to outside, there would be only 12 feet between the walls
over the arches for a road, and only 16 feet Between the parapet
walls. Independent of these considerations, which arise out of the
subject-matter of the contract. Mr. Thoupson, who was privy to the
making of the eonlract, says that it was the intention te have the
rapacity), or passage over the bridge, 20 feet wide at the least, although
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he owns that, in point of fact, it never was intended that the eapaci
should be confined to 20 fect. 'I'he bridges are built 40 feet wide, and
we have allowed 16 feet as the additional width, for which Colonel
Shepherd is to receive a proportionate allowance. This 16 feet lias
been allowed on all the piers, abutments, arches, and backings, which
parts of the bridge are alone effected by the increased width. The
wing walls, and walis over the arches, and ring-stone of the arches,
which are most expensive, would be the same, whether the bridge be 20
feet or 40 feet wide, when there is no greater filling than exists here,
Colonel Shepherd, however, not only claims the 20 feet as the in-
creased width, but all the wing walls beyond 12 feet at each side, viz :
48 feet of wing wall to each bridge. It is a circumstance not the least
singular attending the whole of this business, that neither-the Govern-
ment nor we should have been able to obtain, from either the late
superintendent or the contractor, the extent or nature of the claim for
proportionate allowance for these four special contract bridges. By
your letters of January 16 and 19, 1819, the attention of M. Thomp-
son was called to this subject in a manner which could not well be
evaded. It is presumed, however, that no information was given, as
nothing to that effect appears; and besides, after Mr. Thompson was
removed, and forwarded his statements of work done under his direc-
tion, he mentions those bridges as being finished, or nearly so, and
states the price in each case, corresponding with that mentioned in
the contract, giving no intimation whatever that any thing beyend the
coutract price was due, or claimed by Colonel Shepherd. It appears.
however, by information received by us from undoubted authority,
that, so early as the Autumn of 1817, Mr. Thompson informed indi-
viduals that those bridges would cost the Government 80 instead o/’
40,000 dollars; and it would seem probable that the 32,000 dollars
in Thompson’s estimate of 1818, was intended to cover the propor-
tionate allowance for those bridges : we mean the 32,000 embraced in,
and over and above, the dafa which he furnished in his estimate, an
which is referred to in your letter of January 19, 1819. We early
applied to Mr. Thompson for information upon this subject, but re-
ceived for answer, that no additional allowance had been made or
fixed upon by him, nor any understanding or agreement made with
~ Colonel Shepherd in relation to the question, and concluded by re-
ferring us to the contract. We then applied to Colonel Shepherd, and
asked him to inform us of the nature and extent of his claim for ad-
ditional compensation, and the principles or data upon which it was
founded. He answered, that heclaimed additional compensation be-
yond what was expressed in the contract ; but instead of Thtimating
the nature, extent, or principles upon which he claime con-
cluded by referring us to the contract. It is net to be pres d that
Colonel Shepherd had entered iato a contract of the nature and extent
of this one, and had not at least put his own construction upon it—
did not know his own intention; and that reason, therefore, which was
given by himself and his friends, for withholding any statement of his
claim, could not be sincere. And after the information was communi-/
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cated by Mr. Thompson, as early as 1817, we have as little reason
to believe his answer candid. At a late period, Colonel Shepherd
handed us a bill or statement of his claim for those bridges, amount-
ing to between 71 and 72,000 dellars, which, on some pretext or other,
he withdrew. The basis of his claim scems to have been partly under
the special contract, and partly under his general contract. He first
calculated the bridges as'if builv 20 feet wide from outside to outside,
and with wing walls of 12 feet in length each, to 48, to each bridge.
For this he charged the contract price. He then stated the contents
of the increased width at 20 feet, for which he charged the propor-
tionate price per perch, according to the former statement, To this
he added the wing walls beyond the 12 feet which was embraced in
his first account, and charged the aggregate at $3 25 cents, his con-
tract price for other bridges. The claim for the wing wallsis justified
by Colonel Shepherd. by a plan of these bridges furnished him by
Thompson, in March, 1818, which contracts the wing walls to 12
feet. It will be observed that this contract was closed in February,
1817. Any plans, therefore, or directions which Thompson might
have subsequently given, could only be in execution, not in alteration
or abrogation of the contract. Had this plan been made out before
the contract, and referred to in it, there would be reasonable ground
for giving it the effect proposed ; it would then have been part of the
contract, and as such available. This, however,. cannot be pretended;
and how it happened that such a plan was given by Thompson, is
somewhat unaccountable, particularly at that late period. In the year
preceding, many bridges had been erected, and were in progress—
many of them over small ravines; and there is probably no bridge
built under his direction with wing walls so contracted as contem-
plated in this plan. Bridges built at these positions on this plan
would, in any event, appear extraordinary; but when compared with
these which had and have been built by the perch, would evince an
inconsistency of plan, inexplicable upon any other principle than naked
favoritism. In the contract there is no reference to the wing walls;
and, as it i9 not pretended that the bridges should be built without
any, it would of course be within the diseretion of the superintendent
to determine their extent ; and in doing this, it is presumed he would
be governed by what was customary in similar situations on the same
road.

It is well known, and could not have escaped the attention of either
of the parties, that, to all bridges, “ex vi termini,”’ wing walls, to a
reasonable extent, are incident; they arebuilt in and with the arches,
and constitute a part of the bridge. The extent will, of course, be
greateror less, according to the position—to the nature of the crossing
place; and any contract to erect a bridge over a particular stream, at
a particular place, would embrace the erection of wing walls reason-
ably necessary to enable the public to pass over the bridge. But upon
what principle does he adopt the general contract price for the extens
sion of wing walls? This is not the rule of allowance stated in the
contract ; by it, he istobe paid a proportionate nllowance; and, if cor-:
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rect in his consiraction; or rather gratuitous assumption, that heisto
be paid for those wing walls, it must be in the proportion which that
eactension bears to a bridge of the dimengions designated in the con-
tract. By this rule, his claim for these bridges would be near 90,000
dollars., The construction adopted by ns, and the allowance made, is
presumed to accord with justice, and is the only fair one of whicl we
consider the confract susceptible.  Much has been said by CGoloncl
Shepherd and his friends, or those interested in the success of his
claim, upon the subject of his taste, liberality, and public spirit, dis-
played in the erection of those bridges in a style that refleets credit
even upon the nation: that he is likely to lose by this course of con-
duct; and that he is entitled, not only to the sympathies of the public,
but the liberal protection.ol’ the Government against losses which he
must otherwise sustain. The effect and impregsions made by general
statements are frequently dissipated by an examination in detail of
the facts and circumstances assumed in these general assertions. Tt
may so happen in this case. ‘I'he ambignity or want of precision in
the contract, lrom which he is likely to suffer, it at all, is attributable
to himself : it was his own veluntary act to enfer into the contract;
and whether he loses hy the effect of his own accident ordesign, it is
not the less his own affair:  An examination of the contract, and the
execution and the course of conduci pursued by him in relation to this
subject, together with a variety of incidental information which we
have received, would lead us to the conclusion, that it was not intend-
ed originally that either the public at large, or the Government, should
be apprized of the cost of these hridges until it was too late to be re-
medied. Besides, in the Fall of 1817, before either of these bridges
were commenced, "Mr. Skinner proposed to aveid them altogether, at
a saving to the Governwent of the sum which it was then stated by
Thompson they would cost—40,000 dollars, and at a profit to Shepherd
of 20,000 dollars. The change of location was not only practicable
but otherwise advantageoys to the public, besides the saving of ex-
pense, as it would have lessened the distance. He was then wairned
by Skinner, that the building of these bridges would not be as profita-
hle to him as he then appeared to supposes; he still, however, opposed
the measure, and insisted upon his right, as a special contractor, to
prevent any change whatever at these points, Mr. Thompson, it
seems, concurred in this opinion, and the project was abandoned.

It is very doubtful, however, that he ean have lost any thing, even
upon his special contract, with all his display of taste and liberality,
which, by the by, is certainly confined to two of the four, We have
allowed him $25,694 94, for the two upper and smaller bridges, cost-
ing the Government little more than $5 20 per perch. "Phese w
assured were built to him, by subcontract, for 3 per perch,and wonld
therefore amount to only $18,6410, giving a clear profif, on two of the
four bridges, of $10.034 94. He is allowed for the other two,
B27.736 71, equal to $4 27, and a fraction qver, per perch. Now,
it o this sum you add the profit which he makes on the fornier twa,
a part of the same contract, he receives 857,777 G5, applicable to his

.
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indemnity for building the two latter, equal to $5 81§ per perch.
This, it is presumed, under any thing like prudent and intelligent
management, would be a liberal compensation for these bridges.
What they really cost him, we know not;; for, although he frequently
proposed exhibiting to us the cest of these two bridges, yet he never
did. The bridge over the ¢ Big Crossings,” at Smithfield, built by
Kincaid, by special contract also, came to $3 50 per perch, as we are
informed ; and we also understood that the piers and abutments of the
Monongahela bridge, at Pittsburg, were built for $3 per perch. The
character of the work in the two latter cases is at least equal to the
best of Col. Shepherd’s, in every other respect than the dressing of
the stone for outside show. It may also be remarked here, that, al-
though in the case of these special contract bridges, the work be
welldone, yet, in the other bridges and walls which are built under his
general contract, there are a great many exceptions. Above ground,
and from an extensive view, they appear well in general, but in the
main, bulk is substituted for workmanship ; and when the earth is re-
moved from the foundations, and from the inside of the walls, the
character of the work can at most be called ¢ middling.” In the
most cases, walls of two-thirds the thickness of those which are built,
if well done, would have been more permanent, and would, of course,
have saved to the Government one-third of the expense ; and it would
seem to us that any credit which may be due to him for the character
of the special contract bridges is more than counterbalanced by the
inferior quality of the great body of his other work, It may also be
justly remarked, that he is allowed $14,274 61, for the bridge near
his own house, which is not upon any location sanctioned by the Go-
vernment, and is at the extreme southern point, expressly stated by
you to be inadmissible, in your letter of June, 1819, hypothetically
approving of a change of location. By a concealment of the true state
of the facts known tohim and the latesuperintendent, an alteration was
provisionally approved by you, which is manifestly tous permanently
injurious to the public, inasmuch as the distance is increased 53 rods
in less than one mile, for no other reason than to gratify his pride, and
subserve his interest and convenience. In strict legal right, this item
of his account might have been excluded. We have, however, allowed
all the work, and probably more, which would have been necessary at
the point provisionally sanctioned by you. There are walls built to
this bridge, for which we have not allowed him any thing, as, beyond
all question, they are rendered necessary by the position of the bridge.
For instance : the wing wall, which is directed from the direction of
the road at the extremity of which his monument is erected, can have
no other use than to facilitate his communication from the United
States’ road to his own house, and as a connexion with a county road.
At the same side, a culvert is also built, no otherwise necessary than
as above. A long wall is also attached to the wing walls of the
bridge, which is alone rendered necessary in consequence of the bridge,
as now built, being placed close to the other principal branch of Wheel-
ing creek, But, it it should even appear that, as regards these spe-

5
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cial contract bridges, he is not entirely indemnified by the sums al-
lowed, yet, if, upon his entire contracts, cotemporaneously executed
with the Government, he should demonstrably receive a profit which
must not only indemnify him for any loss, but liberally, and even
profusely, compensate him for all trouble and risk in the discharge of
his engagements with the Government, it is presumed he can have no
claim upon either the sympathies of the public or liberal protection of
the Government. Although he has been frequently urged to disclose
the nature and amount of what is termed his subcontracts, as well for
the road as the bridges, hLe has never given us any satisfaction, but
not very indirectly intimated his own opinion, that even inquiries on
this subject were irrelevant, if not impertinent. From information,
however, which is relied upon by us, as substantially correct, his pro-
fits, received upon all his contracts with the Government, direct and
incidental, cannot be less than $100,000.

On reference to our statement or exhibit, marked —, it will be ob-
served that we have excluded certain items of claim which appear in
Mr. Thompson’s book, and which it was most probably his intention
to admit in the shape and fo the extent there stated. There are two
classes of cases embraced in this exclusion : one embracing certain
brace walls or supporters, a number of double culverts, one four feet
span high culvert, into pieces of side walls and conducting walls at
particular bridges ; and the other, certain statements of work done,
which was abandoned by change of location or plan, and for work
which was taken down. As to the first class, we have rejected them
eatirely ; but as to the second, we recommend an equitable allowance,
which will appear in our statement of the account. It may be neces-
sary to refer to the particular items in detail, and give the reasons
which in our opinions justify the decision which we have made. The
first item of the first class is, ¢ the brace walls to the side walls at
east foot of Wheeling hill.” By an examination of Mr. Thompson’s
book, it appears that the contents of the side walls are 741 perches
11 feet 4 inches; and the contents of these brace walls, which were
subsequently built to support the side walls which had given way and
were likely to fall down, are 307 perches 11 feet 3 inches. ¥rom a
careful examination of the workmanship, the height, and thickness of
the side wall, aided by Mr. Coultard, we are unhesitatingly of the
opinion that the necessity of the brace walls or supporters was alone
incurred from the insufficiency of the workmanship in the side wall.
Independent of the circumstance of the thickness of the wall being suf-
ficient, if well built, to sustain the pressure of the filling, which exists
as a matter of opinion, there exists this analogous proof at the same
place, viz : the wing walls of the bridge to which this side wall is at-
tached, are of a greater average height, and less average thickness,
and yet remain good. The contract required good and sufficient
workmanship ; and although the superintendent might, in his opinion
as to the character of the work, form an erroneous view, yet, when a
wall of greater thickness, and much less average height, gave way,
and was likely to fall down, beside one of greater height or less thick-
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ness, it is inconceivable that his error should longer exist. Finding
the wall giving way, from no probable or assignable cause than insuffi-
ciency of workmanship, his discretion might have been exercised in
one of two ways : either compel the contractor to take down and re-
build the wall at his own expense, or permit him to support it with
brace walls, also at his own expense. To permit him, by any exer-
cise of discretion, to accept of bad and insufficient work, is changing
his power from executing to avoiding the contracts; and it matters not
whether he does this from being imposed on by the contractor or
workmen, or whether he does it from motives of favoritism to, or col-
Iusion with, the contractor, as it{respects the justice of the assertion
of the claim. Good faith on the part of the contractor and the agent
of the Government can alone protect the former. In addition, we
may remark that, by our measures, this wall only contains 519
perches 3 feet 5 inches, and the brace walls 220 perches 17 feet 2
inches ; in all, 739 perches 20 feet 7 inches—instead of 1046 perches
22 feet 7 inches, as stated in Mr. Thompson’s book.

The second item of the first class of cases embraces certain ¢¢ dou-
ble culverts,”” which have been built and charged to the Government,
and which, in our opinion, are clearly within the road contract, and
were built in this form exclusively with a view to evade that con-
tract. It will be remembered that Col. Shepherd is substantially,
although nof originally, in name, the road contractor, as well as the
contractor for mason-work within certain points. The road contract
was taken in the name of George Paul, and the mason contract in the
name of Moses Shepherd; but it is known, and, if denied, is suscepti-
ble of distinct and clear proof, that Col. Paul and Col. Shepherd
were mutually interested in both contracts, and that Col. Paul subse-
quently parted with his interest to Col. Shepherd, By the terms of
the road contract, all bridges and culverts under ¢ four feet span’’
were to be built at the expense of the road contractor. As we have
not been furnished with the original notes of the location, we cannot
say whether the culverts of this description, which were deemed ne-
cessary, were designated in these notes, It is usual, in preparing
the notes previous to letting the contracts, to designate the bridges,
culverts, &c, which are then determined to be necessary, in order that
the contractors may be apprised of the extent and nature of the work
they are about to undertake, In practice, the superintendent is not
confined to the number and dimensions of the bridges and culverts as
designated, but increases or diminishes their number and dimensions,
according to his judgment of their necessity or adequacy. The
changes, however, which are generally made in particular places,
will not, in any considerable distance, essentially change the nature
or extent of the work. 1In one place, where a culvert is designated,
he may think it unnecessary ; and in another, where none is noted, he
may determine it to be necessary; and so of the dimensions of those
which are noted. This discretion, however, which is admitted to ex-
ist in, and, in practice, fo be exercised by, the superintendent, is pre-
sumed to have its limits. The spirit and intention of the contract, as
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disclosed by the terms and subject matter, it is presumed, form a bar-
rier in faver of the contractor against a capricious or wanton exercige
of discretion, whereby oppression would result, and, also, in the favor
of the Government against favoritism to, or collusion with, the con-
tractor, resulting in a sacrifice of the interests of the Government.
The terms of the contract ave, «The contractor is to find materials,
and make and construct all bridges and culverts under four feet in
width, in such manner as the superintendent shall direct.” The
word ‘ manner” would not seem to imply place or position; and hence
it is reasonable to presume, either that the notes of the location, which
was before the parties designated the ¢ places” where these bridges
and culverts were to be constructed, or that they left this question of
place, which of ceurse implies the number, to be determined by the
subject matier of the contract, viz : whatever would be reasonably ne-
cessary to protect the road from the water running over or alongside
of it, so as toinjure its permanency. It is known, however, toall even
slightly conversant with the subject, that water is the great ruin and
destroyer of roads; and hence it is necessary to conduct, by some
means, the water from and off the road, as frequently as may be ne-
cessary and reasonable, taking into view the situation and nature of
the ground over which you are making it. By keeping if dry, and,
in time of rains or floods, providing, by the curvature in form, and by
the side gutters and ditches, and passages under or over the road, at
convenient distances from the immediate discharge of the water, a
good and permanent road can be made of comparatively indifferent
materials. If you permit the water to run or remain on or in and
through the stoning, the road will soon be destroyed, although made
of the best materials in the world. When the road is made along a
side hill, it is necessary to provide for the passage of water to the
lower side, within reasonably short distances, although no permanent
stream or ravine may intervene, otherwise the water which falls and
runs down the side hill, after being obstructed by the road, runs along
the side of it, and, if your distance be extended, will accumulate and
run over the road, besides intermediately washing away the side
roads, which are formed by earth. By extending the distance, you
may make it necessary to build a bridge or a two or three piped cul-
vert, when two or three or four single culverts, under four feet, if
placed at intermediate distances, would discharge the water much
better, and with much less injury to the road. It is equally obvious
that it is for the interest of the public to pass the water which runs in
permanent streams, gullies, or ravines, immediately at the point of
contact with the road ; and that the size of each particular stream will
determine the dimensions of the bridge or culvert which may be ne-
cessary ; and it is not competent, under any exercise of diseretion, nor
could it be called discretion, to force those streams along side of the
road, until, by the intervention of two or more, a different description
of mason-work would become necessary. Reverse the case of Col.
Shepherd, and suppose some other person had contracted to construct
the culverts under four feet, and that he had contracted to build the
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bridges within certain points for a specific sum, instead of being paid
by the perch, and that Mr. Thompson had connected two or three
streams, each of which separate would have only required a culvert
under four feet, but collectively would render a bridge necessary, and
thereby had imposed the expense of a bridge upon him—would he
have submitted ? Would he not have contended that it was contrary
to the reason and spirit of his contract? The principle is substan-
tially embraced in the application of Mr, Thompson to the Depart-
ment, in relation to this very subject. The case stated is, When,
from thesize of the stream, bridges even were necessary, or culverts
greater than specified in the road contract, and it would be best for
the road to build them in the culvert form, with two or three pipes or
openings : and he asks, who is to be at the expense ? He is answer-
ed, at once—the Government, to be sure ; otherwise, the contractor
might be compelled to pass the water of the principal streams, which
would be unjust and unreasonable, not warranted by the terms or
spirit of the comtract. If, then, in the opinion of Mr. Thompson, it
was incompetent to subdivide the streams, or pass them in the form of
culverts, with two or three openings, under four feet, and thereby
compel the contractor to be at the expense of superseding bridges—
whence is his authority, or the principle upon which it rests, to con-
nect streams which separately would require a culvert under four feet,
(and in that case would have been done at the expense of the con-
~ tractor,) and thereby make it necessary to build culverts of two or
three pipes, and, in consequence, make the Government bear the ex-
pense ¢ His application to the Government implies at Ieast his doubt;
and if he doubted his power to decide, why not have equal doubts of
his power to connect ? The reverse of his doubtful case could not es-
cape him. With regard to the principle, it would seem that no dif-
ference of opinion exists ; and why any application should even have
been made in relation to a case so obvious, we cannot conceive, if it
had been intended to practise fairly within the principle embraced.
If, however, it were intended to obtain from the Government a sanc-
tion under which an evasion of the contract might be plausibly justi-
fied, the application was natural enough. That this was the case,
we unhesitatingly believe; and shall now adduce some of the facts and
circumstances upon which we feel justified in expressing this belief to
the Government.

It is not to be expected that the intention or fact of evasion would
be disclosed by a direct avowal of either the superintendent or the
contractor. Within the 18th section of the road made by Steinrod,
and which extends one mile and 153 rods, as per contract, there are 18
single culverts built under Colonel Shepherd’s mason contract, and
charged to the Government. In the first 63 miles of Shepherd’s
road contract, where he was to build the culverts at his nwn expense,
there is one single culvert under four feet, and there are ten dou-
ble and three piped culverts, and one of four feet span, all charged
and measured (except the four feet ones) by Thompson, or enteredg in
the book. The nature of the ground furnishes no reason for the une-
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qual distribution of culverts, nor is there one instance within the
64 miles above stated, where a single culvert within the contract
would not have been sufficient. In general, they are placed at extend-
ed distances, so as to pass the water of two or more ravines. To be
correctly understood, a person must see the ground : no description
upon paper can give the same adequate idea and impression of the
real nature of the case. If we could believe that any honest man,
with common intelligence, upon reviewing the ground, would éxpress °
a doubt upon the subject, we would have recommended payment.
Within the remaining 6 miles to Alexandria, a reasonable number of
single culverts have been built by Mr. Skinner; six double culverts
were also built, three of which we have rejected. The three which
are admitted appear to have been built wheye bridges were originally
intended ; and it is possible that a single culvert under the contract
might have been inadequate. 'We have direct information that two
other double culverts were directed where single ones have been built
and proved sufficient, and that Mr. Thompson expressed dissatisfac-
tion in both instances. The first case is where ‘wo small ravines
were not far distant ; and Mr. Thompson direc’.d Mr. Skinner to
build a double culvert in one of them, and bring the other along the
side of the road to it. Mr. Skinner, believing « single one at each
place would be better, and not knowing the chasm between double and
single culverts, built them in that way. The other was where a bridge
had been built under his directions, afterwards discovered to be use-
less, and directed to be taken down. Mr. Thompson, it seems, had
measured the bridge, and had given the bill to Mr. Hardisty, who
had built it under Skinner, who held under Shepherd, and had direct-
ed Skinner to build a double culvert, but he constructed a single one;
and, when Hardisty understood, subsequently, that his bridge had not
been noted on Mr. Thompson’s book, that he was, in consequence,
not likely to be paid for it, he called on him to know the reason. Mr.
Thompson told him he must look to Skinner for his pay : as he
had built a single instead of a double culvert, in place of the bridge,
contrary to his direction, the Government would not pay for the
bridge. He never intimated, to either Skinner or Hardisty, that the
single culvert was insufficient, and it is now proved by time and use
to be fully adequate. Why the payment by the Government, of the
bridge which was taken down, should depend upon the erection of a
double culvert in its place, is not for us to account. He who creates
may dissipate the mystery.

In regard to the single culvert of four feet span, we have only to
observe, that there is no permanent water at the place, and one of a
few inches less span would have answered equally: besides, it is upon the
changed location at Shepherd’s house, and is enly rendered necessary
(if at all) in consequence of that change. The third item of the first
class is contained in two conducting walls at two bridges. As to the
first, that at the bridge above Bentley’s Tavern, if necessary at all,
it is an incident to the bridge which is built by special contract. But
the only reason which made it necessary, was the removing of the
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earth and rocks from the points of the hill, to fill the bridge, by the

road-maker. And, as Col. Shepherd is both road-maker and bridge-

. builder, it would be unjust to pay for work which is alone rendered
necessary by his own act.

The other conducting wall is at the bridge above Bell’s Tavern.
The real contents are 84 perches 9 feet, instead of 155 perches 13 feet
6 inches. 'The same reason which was given in the former will ap-
ply to this, as far as respects the removal of the earth to fill in the
bridge by the road-maker. Besides, as respects both of them, by the
contract Col. Shepherd was bound to conduct the water through his
bridges ; and if he chose to build walls for that purpose, instead of
clearing out the channel, it was his own affair. The obstructions to
the passage of the water through the arches above and below, have not
been removed, although his attention has frequently been directed to the
subject. There is one other claim which we have rejected, which re-
mains to be mentioned—a small side wall annexed to the bridge just
west of Mrs. Gooding’s. It would seem that at one time, Mr. Thomp-
son had directed the wall to be built, but afterwards countermanded,

"in consequence of your directions to curtail the mason work. Col.
Shepherd insists upon his right to be paid, because, Thompson having
once directed it to be built, and the stone being quarried, (which ap-
pears to be the fact,).he had no right to countermand. If the claim
had been for the price of quarrying the stone, say 50 cents per perch,
it might have been allowed 3 but, in the shape in which it is presented,
is clearly inadmissable. _

The second class of cases relates to work taken down and rebuilt,
and for which we recommend an equitable allowance. The first case
which occurs, is the ¢ bridge over Lee’s run.” It would appear from
the entry in Mr. Thompson’s book, that 376 perches 8 feet 11 inches
had been built in a bridge, which, from a change of location, was
abandoned. The new location is within about 50 feet of the old ;
and, over the same stream, a concave and foot bridge is built, amount-
ing, as per same book, to 539 perches 1 foot 13 inches. The stone
are removed from the former, and were, no doubt, built in the latter.
It may be proper to remind you, that itis within the section original-
ly taken by Coffield, and subsequently by Steinrod ; and that Stein-
rod contracted with Col. Shepherd at, as we are informed, either $ i
and 75 cents or $ 2 per perch, to construct the mason work, which
had not been parted with within his section. The change of location
mentioned in Thompson’s book refers to the general change which
was made within this section, which has been explained. There was
no slipping of the hill at the bridge, which made it necessary to alter
the location, as would seem to be implied by Mr. 'Thompson’s entry.
It will be observed, also, that the contents of the bridge, which was
partly built, and of the concave, foot bridge, and culvert, which are
substituted, are within about 37 perches of being equal ; and, when
it is remarked that a wall of 74 feet long is annexed to the foot bridge
of nearly five feet in height, and four feet seven inches thick, and only
comes ta the surface, for which no object or reason appears, it would
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seem that no loss of materials was intended. It is admitted that any
Superintendent may sometimes be mistaken; and that, in conse-
quence, work already done may have to be changed, taken down, and
rebuilt, or abandoned. In such cases, an indemnity equal to the in-
jury sustained ought to be made to the contractor. The rule of com-
pensation will vary according to the particular circumstances of each
case. In this case, although the work which had been done was aban-
doned, yet the same materials were employed in olher work contigu-
ous, for which the contractor claims and is entitled to pay. The
price stipulated in the contract is to indemnify the contractor, as well
for the materials as for the mere workmanship ; and when, as in this
case, the same materials are used, there can be no reason or conscience
in charging the Government the contract price in both cases. The
injury is, that the contractor was compelled to lay the stone twice,
not furnish the materials twice, By paying for the second work,
which was made out of material which had been built in the for-
mer, you meet all the expense incurred by the contractor, except the
price paid to masons for laying the stone in the first place, and re-
moving them to the second position. We are not apprised of the ex-
act amount paid the masons for laying the stone in this bridge, but,
from the general prices, which are known te have been liberal at that
time, it would be from 75 to 873 cents per perch. As the work was
principally in the foundation, where lime and sand are not used, it is
pretty certain that 123 cents per perch would indemnify the contrac-
tor for the loss of this description of materials. Hence, one dollar per
perch would be the amount of the actual loss, as respects the mason
work. ‘T'wenty-five cents per perch would be a full price for removing
the stone 50 or 60 feet. It therefore appears to us equitable and
fully liberal, to pay one dollar twenty-five cents per perch for the
amount stated to'be done in the bridge which was abandoned. Our
general account shews the gross amount.

The second is the case of a ‘“culvert at Wood’s Narrows,” which,
it would appear by an entry in Mr. Thompson’s book, after it was
built, slipped into the creek. The contents, as stated, are 124
perches 6 teet 5 inches. The fact of a culvert having been built, and,
owing to some slipping, being abandoned, is, probably enough, true,
but the evidence .of its slipping into the creek has alone appeared in
Mr. Thompson’s entry. The materials remained ; another culvert
was made at the same place or very near it ; and hence the same ruie
of indemnity which was applied to the first is applicable to this, with
this difference, that the price paid the masons for rebuilding culverts
was considerably less than for bridges, and there is no mortarin them.
75 cents per perch would be an adequate indemnity. 'The amount of
allowance appears in our general account.

Thethird embraces work which had been built, and was taken down,
to enlarge two bridges, and lower the arches of another bridge. The
first is the bridge below Bell’s T'avern, and the amount of work taken
down is stated in Mr, Thompson’s book, to be 182 perches 15 feet. The
second, at bridge 2d, above Bell’s Tavern, is work taken down to
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fower the arches, 28 perches 10 feet 8 inches. And the third, work
taken down to enlarge the bridge above Hardisty’s, will amount to
101 perches 7 feet 9 inches, In the aggregate, amounting to 262
perches 8 feet 8 inches. The principle and rule of indemnity which
was adopted in the case of the ¢+ bridge over Lee’s run,” has govern-
ed us in this : 1 dollar 25 cents per perch is therefore allowed.

The last'ease to be noticed, in which Col. Shepherd is interested,
is in relation to the ¢ bridge at McGrath’s run,” now Skinner’s,
which had been partly built, and aconcaveand foot bridge was substi-
tuted.. The contents of the work done in the bridge would appear, by
Mr, Thompson’s entry, to be 182 perches 17 feet 6 inches, The con-
tents of the foot bridge appear to be 103 perches 7 feet. That of the
concave, which is under a different contract, is 147 perches—within
near thirty perches, as it respects materials—embraced in the concave
and foot bridges, which had existed in the bridge. If the statement
of Skinner, who constructed the work and made the substitution, be
taken as evidence in the case, we are relieved from making any esti-
mate of an equitable allowance. By the statement of Mr. Skinner,
which accompanies this report, it appears that ¢ an agreement was
made at the time, that the work done shall be paid for as measured,
and the new work, viz. the foot bridge, at $1 50 cts. per perch.”
Although this agreement was unreasonably liberal, yet we have no
disposition to meddle with any thing, which appears in the shape of
a contract ; and if the evidence should be satisfactory to the Govern=
ment, as it is, in point of credibulity, to us, an allowance, according
to that contract, will be made.

If this rule be not adopted, we see no reason to change the rule of
allowance, as made in the case of the ¢ bridge over Lee’s run,” viz.
1 dollar 25 cents per perch, for 182 perches 17 feet 6 inches, Which
had been built, and was subsequently put in other mason work. The
other case which is mentioned in Mr, Skinner’s statement, cannot be
further noticed than barely to remark, that, if it turns out to be cor-
rectly stated by him, and the bill of admeasurement referred to as
made by the saperintendent be produced, and an allowance to Har-
disty, who did the work, equal to the amount which he was to re-
ceive, which is said by Skinner, but omitted in his written statement,
to be 2 dollars 50 cents, ouglit to he paid. Shepherd can have no
claim to the profits upon work which does not exist. The omission,
on the part of Mr. Thompson, to mention the latter bridge in his
book, and to make an entry, in relation to the former, corresponding
with the agreement, are circumstances which would seem to require
some explanation. We are informed of no reason in regard to the
bridge at McGrath’s run ; and the one given in regard to the Har-
disty bridge, viz. that Skinner kad not built a double culvert, increas-
es the mystery. In the abstract, probably, the reasons given by us
for the exclusion of certain claims, and for fixing the rate of allow-
ance in the others, might be considered contracted and illiberal ; un-
der a view, however, of the whole case, as developed in the course of
our examination, we are satisfied that there exists no proper er just
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ground for the exercise of liberality. If, upon examination, the rea-
sons appear consonant with justice, it is sufficient. The contracts
are deemed liberal, and by a facile, conceding disposition on the part
of the superintendent, which (if exercised without collusion) equally
excludes the idea of merit or of crime, an accumulation of the pro-
fits will still remain to the contractor, beyond all risk and trouble
which can have been incurred. By the substitution of bulk for work-
manship, the Government will still pay upwards of 50,000 dollars
more than would have been necessary, had the thickness correspond-
ed with the heights. Besides, it would appear that a very censid-
erable amount of that kind of work which gave the most profit was
not within the contemplation of either the Government or the con-
tractor, at the time the contract was executed. The building of those
large and extensive side walls at ¢« Woods’ narrows,’” for instance,
and a number of others, which are annexed to culverts and bridges,
were not then intended to be built : these became necessary, in the
opinion of the superintendent, in the course of execution of the con~
tract. By an adherence to the words, merely, of the contract, this
additional work might be considered as embraced, and Col. Shepherd
entitled to the construction of it, and the profits arising, This ver-
bal criticism or construction could not have been sustained ; nor does
it agree with Mr. Thompson’s own construction of precisely similar
contracts, in relation to this subject. The contracts of Doyle, Oliver
Loomis, Skinner, and Loomis, were expressed in the same terms, viz:
to construct all the bridges and other mason work within certain
specified points, at the specified prices; and yet, when Mr. Thomp-
son decided that side-walls should be erected, beyond what is origin-
ally contemplated, he received proposals, and actually gave out a
number of contracts within the limits of those original contracts.
And it may be remarked that this was done in one case, that of
Loomis and Gay, within the contract of Oliver, although there was
no difference in the terms : both at 2 dollars 75 cents per perch.
Why was not the same course pursued in Virginia, within the limits
of Colonel Shepherd’s contract? If, indeed, by the contract of
Colonel Shepherd, as there understood by him, 3 dollars 25 cents
were to be paid for all kinds of mason work, the justice and ne-
cessity of pursuing the same course was more manifest. These
walls would then have been taken at 2 dollars per perch : they
are not understood to have cost Col. Shepherd more than 1 dollar
75 cents, If Colonel Shepherd claimed his right under the con-
tract, as most probably he did, to build these walls, yet Mr. Thomp-
son adopted and acted under a different construction, when lsss
could be saved to the Government. Why did he not submit the
question, with all its incidents, to the Department? The building of the
walls was a matter of expediency, not of necessity. either from the con-
tract or the nature of the ground ; and of course the price at which
they: were to be built was a proper consideration in deciding upon
that expediency. And if the Government had then been apprised of
the fact, that this additienal work, which was now deemed expedient
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fo construct, but which was not within the contemplation of the parties
at the time the contract was made, was nevertheless claimed by that
contractor, at a price nearly double that for which contracts could
then be made, it is more than probable, it is certain, they would have
directed that it was inexpedient then to build them, unless the con-
tractor would waive his claim, and do the work for a fair price ; or,
at all events, would have directed them to be built by other contrac-
tors, upon reasonable terms. The construction of Mr. Thompson, it
is adwitted, would not conclude the rights of the parties under these
contracts ; it is not adduced with that view, but to shew, and it does,
conclusively, that he has conceded to the claims and interest of Colo-
nel Shepherd what he has deliberately withheld from other contrac-
tors similarly situated. And further, that he has, with equal delibera-
tion, withheld from the Department the necessary information upon
which to decide as to the expediency of constructing this new, and,
as to expense, inferior description of work. If he discovered his er-
ror, in the course pursued in Pennsylvania, why did he not retrace
his steps, and reinstate those contractors in their rights ? But it may
not be improper to add a few observations to show that his constrac-
tion in Pennsylvania was correct. The contracts are made, as in all
other cases; will be construed, with a view to the subject matter ; and
the terms employed may be limited or extended so as to exclude
or embrace, according to the state of the facts within the contempla-
tion of the parties. Terms are artificial, and often equivocal ; and
hence the experience of most men shews that a reference is made to
the subject matter of the contract ; the state of the facts, as known and
understood at the time of entering into it; in other words, the inten-
tion of the contracting parties. The nature of the case, in regard to
these contracts, would not admit of specific detail of position and de.
scription of bridge or culvert, which were intended. The most ex-
perienced engineers, in locating roads, will sometimes err as to the
position or extent of bridges, and which may be deemed necessary ;
and hence it is necessary and usual, in making the contracts, to em-
ploy some general terms, which will embrace all kinds of work then
deemed necessary, instead of going into specific detail. The con-
tracts are, however, made in reference to location, on which is noted
the bridges, &c. which are intended- The location and the notes, de-
signating the description of work, became in some measure identified
with the contract, from the description of the subject matter of the
contract. If, then, upon reference to the notes of the original loca-
tion, which was before the parties at the time, and with a view to
which the contract was made, it should appear that these extensive
side walls were not neted, it would be suflicient evidence that the
contract was not intended to embrace them. - The history. of these side
walls shews that their erection was an after thought of Mr. Thomp-
son. - They embrace a new description of work, deemed by him to be
proper and necessary long after the contracts were made. The prices
stipulated in the original contracts were predicated upon the de-
scription of work then in view, and upon the prices of labor, &c. at
that period., Becoming expedient to construct a different description



44 [Rep. No. 253.]

of work at a different period, when the prices of labor, &c. had mate-
rially changed, it would be unreasonable, by the force of mere terms
or words, to permit or compel the contractor to embraceit. T'he terms
relied on are *all other mason work.”  Admit that these side walls
were not noted in the location, even not, in the contemplation of the
parties, that it was deemed necessary to erect them, but, instead of
doing them in the manner they are done, it had been required to pro-
to procure and dress the stone in such manner as would evident-
Iy exceed the contract price, as would make a loss to the con-
tractor to build them, would he be compelled to execute ihis
work ?  And, in case the price of labor liad materially changed
‘against the contractor, after entering into it, could there be any
conscience in attempting to compel him 2 We think not, as to both
propositions.  Suppose that, according to the view of the Commis-
gioner in locating the road, it had been deemed proper to avoid
bridges over the principle number of the streams, by the substitu-
tion of concaves and foot bridges, and notes corresponding with
that intention had been made upon the location, and the same con-
tracts as to terms which now exist, had been made, viz : bridges, cul-
verts, and all other mason work, and that the superintendent, in the
execution, was of the opinion that concaves and foot bridges would
not answer, but that bridges in the ordinary form must be made,
and should ‘so direct the contractor, would not the contractor appeal
to the notes of the location, to shew that these bridges were not within
the view of cither party when the contract was made ? that his prices
were predicated upon the character and description of the work which
was then understood to be required ? That the prices necessary to in-
demnify him for building the bridges now required would have been
very different from what he considered adequate when concaves and
foot bridges were supposed to have been contracted for ; and besides,
that, since making the contract, prices had been materially changed,
and that hie could not execute this new description of work, without
a new countract, corresponding with the present prices, and the charac-
ter of the work now required. We are aware of no principle so rigid
as to justify a diregard of this appeal. Reverse the proposition, and
you have substantially Colonel Shepherd’s case.

It will be seen by our statement of the account, that we have dis-
criminated between the price paid for bridges and mortared walls,
and that of dry walls. The former is charged 3 dollars 25 cents
per perch, and the latter at 2 dollars 50 cents. The contract which
was placed in our hands by the Government makes this difference ;
and, although by the contract in possession of Colonel Shepherd,
which we have seen. no discrimination is made, no satisfactory evi-
dence has been adduced to us by which it sheuld appear that the er-
yor exists in the one which we have. The different character of the
work. which is usually made in bridges, and that of side walls and
culverts, would seem to justify a difference in price ; more especially
when the latter are built without lime and sand. 'The practice has
been to make a distinction in the contracts ; and it may be observed,
that, in all the contracts for mason work on the western division of
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the Cumberland, (and it is understood to have been so on the easiern,)
a difference in the price of bridges and mortared walls, from that of
dry wails, has been made, except in two cases. By referring to the
contracts, it appears that there are only two exceptions, viz : one in
the case of Oliver and , and the other in that of Blakely. Oliver’s
price for bridges, and all other mason work, between certain points, is
2 dollars 75 cents, and Blakely’s 3 dollars. It is said, however, that
the original offer of Colonel Shepherd will put this matter at rest ;
and a paper, said'to be a copy of that offer, has been shewn us, by
which it ajpears that he is right. Where that original bid is, we
have not been informed. Wherever it is, however, it is presumed all
the other original bids are also; and when this one is produced, it
may not be improper or unnecessary to require the production of all
the others. It may turn out that the bid shewn by Colonel Shep-
herd to sundry individuals, (as is said to be the case,) may have re-
quired this discrimination to entitle him to the contract. This can
only be determined by an examination and comparison of all the other
bids which were received ; and besides, as much noise and clamor, and
dissatisfaction, at one time existed upon this subject with regard to
the contracts generally, it is due to the public, and to all persons im-
plicated, that an opportunity should be given to test the solidity of
these allegations. The circumstance of Colonel Shepherd having
shewn his bid to individuals unconnected in his offer, is rather adverse
to the idea of that being the genuine bid. Colonels Woods and Paul
may have, however, the rezl bid; but, until it shall be established that
they were not jointly interested, they are presumed to be incompetent
to testify or certify in this case. John McClure. of Wheeling, made
a disclosure to us upon this subject, which may have some weight in
determining this question upon presumptive evidence. It will be re-
collected that he was not the original proposer (at all events at the
terms of the contract,) for the section which he made : a man by the
name of Greathouse was entitled by his offer to the contract; and would
have obtained it, if he could have ensured the execution within one
year. This security he could not obtain, and was obliged to aban.
don his claim. John M¢Clure then agreed to take the contract, and
when it was proposed to include the mason work within the limits of
his contract, he statés that he observed to Colonel Williams, that he
had made no estimate, or calculation, or inquiry, which would enable
him to know for what sum per perch he could do the mason work.
That Colonel Williams replied, that he supposed he might be safe at
the rate to be paid to Colonel Shepherd. M-Clure said that he would ;
and the contract was filled up and signed, without the price being
stated verbally by Williams, or read by him. His clear and distinct
understanding was, that he was to receive the same price that was to
be given Colonel Shepherd. By the contract, the discrimination be-
tween the price of bridges and mortared walls, and that of dry walls,
is made ; and, by the by, his price for dry walls is 2 dollars 25 cents.
" The object of Mr. M¢Ciure’s disclosure to us was probably with a
different view than' to effect this question between the Government
and Colonel Shepherd. His object cannot alter the nature of the
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facts, or inference from them ; and that inference would be, that this
distinction was then, at least, supposed by Colonel Williams to exist
in Colonel Shepherd’s contract, or rather bid. Be the fact, however,
as it may, with regard to the real price which he was to receive, it
is presumed that we are clearly justified in stating the account ac-
cording to the terms of the contract which has been forwarded to us
by the Government. And the more especially as Colonel Shepherd
has produced no evidence, other than what he represented to be a copy
of his bid, to shew the error to be in the confract in our possession.
And we may indulge the remark, that it is more consistent with the
course he has uniformly pursued, to withhold from the Committee the
means of examining the nature and import of the evidence upon which
be relies. It is said he has obtained certificates or affidavits upon
this subject, which he has transmitted to the Department.  He could
have easily furnished us with copies, without impairing the effect of
the originals. The information which we now possess in detail, both
as respects the general subject in which this is embraced, and also
as to the connexion and relative standing of these who may have
given certificates or affidavits, might be of some service. towards the
full and correct understanding of this matter.

In regard to that part of our duty which was enjoined in our let- -
ter of instructions, which relates to any change of location which
may have been made by the late superintendent, and the effect, either
to the public or to individuals® interests, we are necessarily precluded
from going into details. You are already apprised that we could
not obtain the original notes of the location from any quarter ; and
we did not feel ourselves justified in trusting to any less certain data.
Many changes have been made, some to a limited extent, which have
been beneficial to the public, and without prejudice to individuals.
T'he principal alterations, however, have not been made subservient
to the public interest, and some have been injurious to individuals.
We cannot reconcile it to our duty to omit explaining, as far as our
means will admit, one alteration which was made on Colonel Shep-
herd’s lands, and near his house. The original location of 1807 cross-
ed the creek immediately below Shepherd’s mill dam, indisputably
the best position, either in regard to the certain foundation for the
bridge, or the making and distance of the road. The pretence is idle
and unfounded, that, in oecapying this position, his mill seat would
have been injured ; the fact is not so, as there is unquestionably ade-
quate space to build the bridge, without in anywise injuring his
contemplated mill dam, [If reliance is"to be placed in the information
of Mr. Thompson, it would appear that Colonel Williams changed
the location so as to cross the creek, say eight or ten rods below,
Neither the authority or the object of this change has been disclosed
to us. By the preliminary observations of the Hon, A. L. Dallas,
in his letter addressed to Williams, Moor, and Kerr, in 1816, it is
to be inferved that this part of the location of 1817 was not under the
control of the Commissionces. It is distinctly stated in the letter re-
ferred to, that the location previously made by the same Commis.
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stoners, with certain exceptions of alterations made by the superin-
tendent, Mr. Shriver, was confirmed from Cumberland to the Monon-
gahela, at Brownsville, and from the 113th mile tree to the Ohio
river at Wheeling. The location which Colonel Williams was then
directed to make was from Brownsville, through Washington and
Alexandria, to the 118th mile tree. And, although he ultimately
comiected with the location of 1807 at a different point, viz : on the
Wheeling creek, some distance west of that point, yet, as that was
done by a special reference of the two routes from Alexandria to the
President, who sanctioned the one now substantially occupied, it is
presumed ourformer inference is notimpugned, viz : that no authority
existed in or was given to Colonel Williams, as Commissioner, to
change the first location at the point now in question. Colonel Wil-
liams might, and possibly may, have represented the propriety of
making this change, and another more extensive one, made, as is also
said by him, between this point and Wheeling, to the Department,
and obtained the approbation of the President ; but, as no vestige of
evidence of this nature appears, we take it for granted that, in point
of fact, no such representation was made, or sanction obtained ; and, if
not, we feel much confidence in repeating that it was made by him
without authority. Never having accepted or acted under the ap-
pointment of superintendent, no change would have been made by
him in that capacity ; and even in that case, it was incompetent for
him to make any change without the special approbation of the Pre-
sident. We feel no inclination, nor does any necessity exist, to 1im-
pute any improper motives to the late Commissioner, Colonel Wil-
liams, in regard to this alteration. The inaccessible distance to a
rock for the foundation of abridge, at the point to which he changed,
may not have been known to him ; and inducements of a public na-
ture may have occurred, or been offered to his mind, of which we are
uninformed, which may.have satisfied him in making so slight an al-
teration, That Colonel Shepherd was anxious to obtain a change
from personal and selfish considerations, is in full proof ; and that
he ultimately intended and expected to obtain one to the point where
the bridge is now erected, is justly inferrible from facts and ecir- .
cumstances. The point to which Colonel Williams had removed

the bridge site was known to be one of the deepest water in that
stream, and of which there is no reason to believe he, Shepherd, was
ignorant. It was early asserted by him, that no rock would be found
at that point ; and he expressed his wish, and his confident intention,
of having the bridge erected at the point or very near where it now
stands. It will be admitted, and is known, that he frequently urged
the late superintendent to change to this point; and it will be admit-
ted that this very alteration formed one prominent item in the charges
exhibited by Colonel Marshal of Charlestown, in 1817. 'T'he charge
of Colonel Marshal in this respect was then met by one of your Com-
mittee, who was at Washington City, by a denial of the fact that
any alteration as described by him had been made, and that the su-
perintendent had expressed his determination that none should be
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made by him. Notice was given to Mr. Thompson, in January or Fe-
bruary of 1818, that this change in particalar would not he tolerated
by the Government ; and that, if it was made, he would be inevitably
removed. In, probably, February, 1819, the same caution was dis-
tinctly repeated ; and, as no attempt was made to commence the erec-
tion of the bridge, it is presumed that the question was somewhat un-
decided, ‘until May or June, 1819, when an effort was made of that
imposing, plausible description, which was not easily to be defeated.
Thompson, it would appear, became passive ; and Colonel Shepherd
having procured the attendance of a number of gentlemen from
Wheeling and its vicinity, in their presence, and that of Colonel
Williams, who happened to be there, Mr. Thompson sunk with
an iron bar to such a depth that satisfied all that no rock could be
found in any reasonable distance at the point which was termed the
location. 'This fact was represented in distinct terms in a represen-
tation signed by those gentlemen, whose names you have in the De-
partment, accompanied by a plat or draft, shewing, 1st, the loca-
tion as there assumed, and no doubt generally believed by those
present ; 2d, an intermediate route, which was deemed practicable ;
and 3d, an extreme southwestern route, occupying the position for
the bridge, where it is now erected, at the junction of the two branch-
es of Wheeling creek ; and, if we are not misinformed, represent-
ing the increase of distance at 14 rods. The facts, that this first po-
sition was not on the [ocation of 1807, which is now assumed by us
to be the true one, must have becn known to Mr. Thompson and Co-
lonel Shepherd, and to Colonel Williams, if he were indeed present ;
that there was a vock foundation at that poinf, must have been as cer-
tainly known, at all eyents, to Colonel Shepherd. <+ Concealment is
falshood” is an axiom in equity as well as in morals, which is known
and felt by every man whose mind and feelings are uncorrupted.
How, then, did it appear that these facts were not disclosed to the De-
partment, and a plot of this route, even if it never had been located,
as it was obviously the shortest, forwarded in connexion with the
others 2 The other gentlemen may not have known these facts, and
are less reprehensible ; but, as it could not escape the eye of an indiffer-
ent traveller, that the proper crossing place, if practicable, as respects
a rock foundation, was near to the mill dam, it is strangg, indeed, that
it should not have occurred to even those gentlemen, to examine
as to the practicability of this route. Admitted that, at the point re-
presented to them, (and this is said by one of them, Mr. Skinner, to
be the fact,) as the location, a proper foundation could not be had, it
did not follow that they must necessarily adopt another, whereby the
distance to the traveller must be increased. And, inasmuch as it
must have been evident to the most inattentive and indifferent ob-
server, that a change to the point where the bridge is now built would
obviously be desirable and subservient to the pride and interest of the
contractor, more care and circumspection was due from those who
volunteered their information and advice to the Government, unless, in
the event, it might appear they were blindly lending themselves as
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instruments of deception. The fact is admitted thal no experiment
whatever was made to ascertain the practicability of the route
~of the mill dam. An examination of the plot of the road, now
forwarded, will give you a better idea of the nature of the change
than can well be done by any written description. From the point
A. to B, on plot, a distance of one mile, it is increased 55 rods.
It may be remarked heve, that this is in part on the ground, and em-
braces one of the bridges which it it was proposed to under
the proposition of Mr. Skinner, in 1817, heretofore referred to and
explained, In your letter in answer to the application for this
change, the route described on the plot then forwarded to you as No.
2, on the middle route, was hypothetically approved, and the extreme
southern, or No, 8 route, expressly stated fo be inadmissible. Yet
upon that very route the bridge is built, and the road in part made,

Another alteration of the location of 1807 was made, (as is said
by Colonel Williams) commencing at a point marked C. ou the plot,
and terminating at D., whereby the distance is considerably increased.
The ground is in general better for a road on the former location ;
and we have in vain looked for any public object in making the altera-
tion. This alteration, in part, passed through the lands of Major
Good ; and, as a suit is pending against the late superintendent, arising
out of the change, we forbear further remarks.

A change was made by the late superintendent between the house
of Daniel Steinrod and the east foot of Wheeling bill, which, as re-
spects the ground occupied, was decidedly advantageous to the pub-
lic, in regard to the permanency of the road. The former, general-
Iy, occupied the ground on the side of the hill ; the latter is at the base
of the hill, and, in general, on level ground. It is, however, due to
the public interests to state the manmner, means, and effect of the
change. It will be recollected, that a man by the name of Timothy
Caflield, became the contractor for the making the 18th section of the
United States road, west of Washington, at 26 dollars per rod. He
commenced the work, and progressed as far as to graduate, principal-
Iy, about 130 rods, and had quarried stone to a considerable amount.
He soun became sensible that, upon the location as it then stood, he
could not complete his contract, and urged the necessity of changing
the location. The proprietor of the land, Daniel Steinrod, would not
consent. although an cffort on the part of the contractor was made, to
compromise with him, and pay for the injury apprehended to his pro-
perty. After receiving from the Government 520 dollars, Caflield
abandoned the coniract. Notice appears to have been given by Mr.
Thompson, that the same section woffld again be let to the lowest and
best contractor. Numbers proposed at the time ; and it is said that
a man of the name of Patch was the lowest bidder, af, say, €8 dol-
lars per rod. Mr. Thompson informed those interested of this fact,
and that Patch must have the contract. Sometime afterwards, it be-
came known to the public that Daniel Steinrod had taken the same
contract at 40 dollars per rod. It is said, and is probably true, that
Patch was a doubiful contractor ; but as there were others, Richard
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Hardisty for instance, who were men of worth and enterprize, who
had offered to take the road at a much less sum, why were not the
public, or at all events those who had previously bid, notified of the
failure of Patch’s offer ? Besides, as soon as Steinrod became the
contractor, the location was at once changed, from the side kill to the
bottom, where it could and would have been made, at that time, for
22 dollars per rod. Why was not this location previously changed ?
or, at least, information given to the Government of the necessity and
advantage of it ? Cafliell states that he can prove that, upon being
informed of the change of location, he went forward to Thompson,
and offered security to make the road on the new route for 22 dollars
per rod ; and that Thompson informed him that he could not have it :
that Steinrod had gotten the contract ; and if he did attempt to hold
it, Steinrod was as rich as Crassus, and would ruin him. Had the
location been changed without the consent of Steinrod, he no doubt
would have claimed, and would, probably, have been entitled to com-
pensation ; but we feel much confidence in saying, -that the amount
which, in any event, he ought or could have obtained, would not ex-
ceed from 4 to 500 dollars. The section, by the contract of Gaffield,
appears to embrace one mile and 153 rods, equal to 473 rods ; which,
at 18 dollars per rod, the difference between 22, the sum at which it
would have been made, and 40 dollars, the sum which Steinrod re-
ceives, amounts to 8514 dollars, more, by 8000 dollars, besides the
sum, 520 dollars, paid Caflield, than, in any event, the Government
could have lost by an adverse change. And here let it be remarked
that it is somewhat singular that a change should have been made in
the location, through Major Good’s land, without hesitation, or pay-
ing any respect to claim for indemnity, and yet, when a change was
proposed in that part of the location, which would have avoided the
Jour large bridges, but would have affected the interest of Colonel
Shepherd, and another which would interfere with the interest and
views of Daniel Steinrod, it is not only rejected, but no information
given to the Government upon the subject. \

Before we close this report, which relates almost exclusively to
the case of Col. Shepherd, it may be proper to remark that General
Lacock assisted in the admeasurement of the work ; and that the
views which are taken of the subject in our report, were generally
and substantially submitted to, and unreservedly approved ot by him.

'We are, respectfully,
Your obedient servants,
THUMAS WILSON,
5 THOMAS McGIFFIN.
January 24, 1821.



(Rep. No. 253.] 51

Zxamination of Josias Thompson, late superintendent, on the part of
Colonel Shepherd.

Witness states that the mason work done under the contract of Col.
Shepherd was executed under, and according to, his directions, with
some small exceptions. The exceptions are, 1st. That part of the
wing walls of the bridge near Col. Shepherd’s house, which is not
coped, viz : the one which turns and points to his house, and the
other extending on the north side eastward. - The north wall is not
considered necessary, it could haye been done without.

ad, Is an additional wall to the bridge first west of Mrs. Good-
ing’s. Instraction had been given, in the first instance, to build the
wall ; but, in consequence of the instructions from the Department,
Col. Shepherd was directed to omit this additional wall. Col. Shep-
herd then alleged, the stone were quarried, and the masons engaged
to build it. He considers the wall necessary to the road ; he consid-
ers the mason’s work done by Col. Shepherd, well done, and was exe-
cuted under his inspection ; lived about the middle of the contract,
and saw the work from the commencement tothe end, so far as it was
completed, when he was removed ; at which time, the whole work
was.nearly completed, when the estimate of the mason work was made
ont. No part of the work, which is designated as being done without
his instructions, was embraced in that estimate, nor is it contained in
~his books of admeasurement, or the abstract furnished Col. Shepherd.
From time to time, Col. Shepherd applied to him, and received par-
tial abstracts of his mason work, as he, Col. Shepherd, then stated,
with a view to settle with his sub-contractors ; and when he gave him
the general abstract, he understood it was with a view to settle with
the Treasury Department: he never gave him but one general ab-
stract. The contract was made with Col. Williams, as the agent of
the Government ; and he knows not, nor does he believe there was,
any unfair means used in the procurement of it. He neversaw a road,
including bridges and all kinds of work, equal to the road by Col.
Shepherd, under Col. Paul’s contract, and, also, own mason contract.
The stone, for the mason work, were quarried and generally hauled
some distance; and he thinks some of the stone cost him, when deliv-
ered, (particularly that which was done by himself,) more than he was
to receive for the mason work by the perch. The white part of Col.
Shepherd’s family consists of himself and wife ; they are both labori-
ous, frugal people. He owns a number of valuable slaves, very in-
dustrious ; he owns a mill and yaluable farm ; and the spare labor of
himself and family, his slaves, and the spare produce of his farm and
mills were applied to the execution of his contract, during the time
of his executing it. He believes if the accounts of Col. Shepherd
were settled, agreeably to the report of the Commissioners, he would
he the loser by the contract in a pecuniary peint of view, besides the
loss of his own labor, and of his slaves, and the prodact of his estate ;
that, if paid as he claims, then he will be the gainer. He does not
know, nor has he any reason te helieve, that Col. Shepherd had any
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secret partner in the contract, or any other than those known to the
Government by the wrilten contracts ; and that the bridges were
constencted according to his directions, that is, all the bridges within
Col. S8hepherd’s contract, and the width was specially directed by him.

The re-examination of Josias Thompson by Col, Shepherd’s counsel,
on the 13th October, 1821.

The abstract referred to in Jacob Atkinson’s deposition, marked A,
and made part of his examination, was not intended by deponent to
embrace all the mason work within Shepherd’s contract, but was fur-
nished for the use of Shepherd’s counsel, and principally relates to
bridge work. The abstract marked B, and attached hereto, is a true
transcripl from the books, and is similar to the one sent by deponent
to the Government, and contains all the mason work done by Col.
Shepherd under his directions as superintendent.

This ahstract is the one furnished by deponent to Col. Shepherd, as
mentioned in former examination. The abstract marked C. is a cor-
rect abstract of the double and three piped culverts in Shepherd’s
contract. The three piped culvert, at Smithsfield, is substituted for
an arch of four feet span, and is the only instance, as designated by
the graduating notes of the Commissioners. That a bridge at this
place would have cost the Government 1150 dollars and fifty cents;
that he communicated with the Secretary on the propriety of making
double and three piped culverts, and stated that the bridges would dis-
figure the road; thatthe same water might be carried off by double
culverts, which would preserve the shape of the road, and save ex-
pense. The €ommissioners directed bridges to be erected, at places
not designated on the field notes, and which this deponent deemed ne-
cessary, but thought two or three piped culverts might answer the pur-
pose of bridges, The Seeretary authorized deponent to make the sub-
stitution, which he did ; that he prefers double culverts of two [eet
span each, to one of four feet span, because they are stronger and
more durable, It is very difficult to procure stone of sufficient strength
to cover a four feet culvert. 'This deponent does not recollect ever
to have seen a four feet culvert of sullicient strength to be durable,
when filling in was heavy. He would never erectsuch a culvert, and
has known such frequently break down. The differcncein the expen-
scs of making a two piped culvert of the same capacity of one of four
feet, conmsists in the partition wall, in the different width of payment
and covering. Fhatthe changes made by this deponent, of bridges
to culverts. and of single to double and three piped culverts, to have
been to the disadvantage of Shepherd,, That the alterations afore-
said were not the result of a previous understanding between depo-
ent and Shepherd. That the sheeting stone upon the large bridges
were directed to be of a greater depth than the ring stone of the arch:
some of them were five feet in length. That the papers marked D,
¥, G, IL I, K, and L, and herewith filed, are the orriginals addressed
to Col. Shepherd, as his instructions, and bear the true dates of the
periods at which they were written.
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Nofe by Commitice. 'The witness refused to attend and to be cross-
examined by us. In addition to what appears in the testimony of
Messrs. Caidwell and Doddrige, upon this subject, we addressed him
a note, a copy of which is herewith sent, to which he replied, verbal-
ly, that he would not attend.

Noal Zane, Esq. examined on the part of Col. Shepherd.

Has known Col. Shepherd from his, Mr. Zane’s, infancy, and
known him to be a laborious, honest and candid man, and his wife
an industrious, frugal woman, His estate, as a farm, very produc-
tive; and did not know of any material claim|against him, or other
embarrassment in his affairs, before he entered into this contract.
As far as he knows, the surplus labour of himself and his slaves,
and the produce of his farm and mills, were appiied 1o the execution
of his contract. He knowsof no specalation which Col. Shepherd
has made; and, from their habits of intimacy, if any had been made,
he presumes he would have known it, unless his purchase of bank
stock may be called a speculation, as to which, he has purchased
stock in the Northwestern Bank of Virginia, at Wheeling, to the
amount of about 38,000 dollars, and near that period, has borrowed
from the bank between 36 and 37,000 dollars. His stock, and the
farm upon which the mill is situated, is pledged, and might at any
time be sold for about 29,000 dollars of this sum; if the fact be true,
which is said, that the report of the Commissioners brings him in
debt about § 2,000, and this report should be confirmed, it would re-
sult in the sacrifice of a principal part of his estate ; this is given as
a matter of minor from his general knowledge of his affairs ; and
that, instead of gaining, he would lose by the contract. The stone
and mason work generally done under Col. Shepherd’s contract is
considered by him superior to any he has ever seen on roads. He
has been one of the directors of the Northwestern Bank, and its
president, except a few weeks since its establishment. John Gil-
christ, the mason, has not resided long in Wheeling, but since his re-
gidence, deponent has had considerable intimacy with him ; he is ge-
nerally estcemed, has considerable knowledge of mathematics, and
is a'good surveyor. He has known Jacob Atkinson, late a clerk of
Col. Shepherd’s, for some years past, and his other clerk, Frankiin
Woods, from his infancy, and believes them both of fair character,
and worthy of belief any where.

Peter Yarnell, Esq. examined on the part of Col. Shepherd.

Considers the road between Wheeling and Alexandria, and the
bridges, equal to any he has ever scen. Has been acquainted with
John Gilchrist, for about two years—he is:a very ‘good mechanic,
and among the first order in point of integrity, Witness bas lived in
Wheeling for twelve years. He knows no man whose reputation is
fairer than Col. Shepherd’s, for lahor, fairness, and frankness im



54 [Rep. No. 253.]

dealing—has disbelieved all reports to the contrary. Is a director of
the Northwestern Bank at Wheeling, and concurs in the account
given by Mr. Sprigg, of Col. Shepherd’s stock and bank debt.

Samuel Sprigg, Esq. examined on the part of Col. Shepherd.

He thinks the road and stone work done on the road from Wheeling
to the State line is at least equal to any he has ever seen. Col.
Shepherd is an industrious, frugal man, and his reputation is that of
an honest candid man. The stone work he thinks superior to any he
has ever seen erected on a road. He is not a mechanic, nor, as such,
can he judge of these things. Has been acquainted with Col. Shep-
herd since his, Mr. Sprigg®s, infancy. And this reputation has been
as above stated. Witness is, and has been, since its establishment, a
director of the Northwestern Bank of Virginia, at Wheeling, and
was a director of the ¢ Ohio Company.” Col. Shepherd was a stock-
holder in the latter, and still is in the former; the amount of stock
inthe ¢ Ohio Company™ is not precisely recollected, nor the amount
due by him-to the bank ; ncither was to a considerable amount. Col.
Shepherd owns stock in the Northwestern Bank, to about 57,000
dollars, and his debt due the bank is about that amouni. Col. Shep-
herd has frequently been unable to pay the discounts on his notes, when
it was no doubthis interest, and, he believes, his wish, to pay those dis-
counts. This has occurred within the last year. He obtained an ac-
commodation last winter to cnable him to pay the discount, and re-
instate his note, and also bear his expenses to Washington. Accord-
ing to a rule of the board of directors, the stockholders were requir-
ed to reduce their discounts a certain per cent. every renewal. Col.
Shepherd was practically excepted from the operation of this rule.
He is a very industrious man, and his wife an industrious and frugal
woman ; they are hospitable, and have entertained a good deal of
company, and entertain well ; since he has been engaged in the exe-
cution ot his contract, they have entertained less. As to Col. Shep-
herd’s business. other than that contracted with the bank, he has no
personal knowledge. Before he entered into the contract, he was
considered a wealthy, though not a moneyed man. If the report of
the Committee, which is said to bring him in debt to the Government,
be confirmed, and he be in debt to individuals in the country ten or
fifteen thousand dollars, of which he knows nothing, his circumstan-
ces are materially changed for the worse by the contract. The farm
and slaves of Col. Shepherd, connected with his mill, he considers
among the most productive estates in the country. His farm was
well attended before he engaged in the contract; a part of his land
was devoted to the pasturage of his cattle and horses employed in
making the road, and cultivation lessened. From his general know.
ledge of the character of Col. Shepherd, he would not have suspected
him of any improper connexion with the late superintendent, or any
dishonorable uncandid conduct, He knows of no man whose general
character stood fairer than that of Col. Shepherd, for labor, for frank-
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ness and, fairness. The general character of John Gilchrist is that
of a good mechanic and an honest man.

Interrogatories exhibited fo Samuel Sprigg, Esq. in behalf of the
Government, and his answers thercto, taken this 10th day of No-
wember, 1821,

Ques. 1. If it be true that the clear profits received by Col. Shep-
herd, from his mason and road contracts with the Government, be be-
iween 80 and 100,000 dollars or more, how can you account for his
present embarrassments, otherwise than by supposing the existence of
secret partners, to whom the principal portion of those profits must
have been paid ?

Ans, If the profits of Col. Shepherd have been equal to the sum
stated, I cannot account for his embarrassments on any other ground
than secret partners. _ .

Ques. 2. If you be satisfied of the existence of secret partners,
can you account for the concealment of the fact by Shepherd, other-
wise than by the conclusion that at least some of those secret part-
ners were public agents of Government ?

Ans. I do not know that he had such secret partners, but if he
had, Ican see no good cause for withholding their namesif they
were not agents of Government.

Ques. 3. You have been asked by the counsel of Col. Shepherd,
whether, from the general reputation of Col. Shepherd, you weuld
believe him capable of forming a corrupt or improper connexion with
any agent of Government, and you have answered. From all the
facts and circumstances within your knowledge and information, what
is your present conclusion and belief of the fact that he has or has
not been so concerned ? and what the facts and circumstances up-
on which this conclusion is founded ?

Ans. In reply to this interrogatory, I will only say, that, at the
time of the sale of the road and mason contract at Wheeling, I was
dissatisfied. I did then, and for some time afterwards, believe, to say
the least of it, that there was favoritism practised. I am not now
able to state all the causes that produced such belief; one was, I was
disposed to bid for part of the road. The day of sale, I applied either
to Thompson or Williams, or both, to know, if a contract was made,
any money could be drawn from the T'reasury, by giving unquestion-
able security for the performance of the contract. They, or ove of
them replied, that it could not ; that Government would pay accord-
ing to the terms of the contract, and no other way. I declined bid-
ding, and shortly after, I learnt that Paull, Shepherd and Baird,
had drawn about 30,000 as an advancement. What my impres-
sions are at this time, on the subject of connexion or otherwise with
the agents of Government, I must decline answering; all the facts
and information I have upon the subject, that would justify me in
forming an opinion, I have received in confidential conversations with
witnesses and others, stating to me what had been, would be, and
might be, proved.
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Ques. 4, At the arbitration between Shepherd and Skinner, what
did Josias Thompson swear, touching the knowledge of Col. Shep-
herd of the proposition of Skinner te aveid the 4 special contract
bridges ?

Ans. Josias Thompson stated on his examination before the arbi-
trators, between Col. Shepherd and I. L. Skinner, that Col.
Shepherd was ignorant of Skinner’s proposition to him, to avoid the
4 large or contract bridges; and that he had carcfully avoided letting
Col. Shepherd know it,

Ques. 5. Is there a rock foundation for a bridge, immediately be-
low Shepherd’s mill-dam ? and is or is not this the natural place for
the bridge ? And what is your opinion of the subserviency, or other-
wise, to private interest, in changing the location to the point where the
bridge is now erected ?

Ans. I think there is a rock immediately below Col. Shepherd’s
mill-dam, suitable for the foundation of a bridge. Isaw it lastsum-
mer, but did not carefully examine it. It is in the direction of the
road. I must say, if public convenience had been consulted, the
bridge would not have been built where it now stands, provided a
suitable foundation could have been had immediately below the dam.

Ques. 6. What is and always has been your opinion, and what the
facts and circumstances upon which that opinion was founded, as to
Col. Woods being a pariner of Col. Shepherd ?

Ans. I never knew any facts that would justify me in saying Cok
Woods was engaged or in partnership with Shepherd, 1 have
thought Col. Woods was concerned with Col. Paull, but that was
only surmised, because of the family connexion, the extent of the con-
tract, and its having been considered a very lucrative one.

Sworn and subscribed, 10th Nov. 1821.

SAMUEL SPRIGG.

Muajor Zac. Sprigg, examined on behalf of Col. Shepherd.

Has been acquainted with Moses Shepherd for upwards of forty
years : his general characteris good, and, from his character, he
would not suppose him capable of forming an improper or dishonor-
able connexion with the late superintendent, or any other person.

Major John Good, examined on the part of Col. Shepherd.

About ten years ago, was at Baltimore ; and about nine years,
travelled over that part of the pational road which was then made,
He considers the national road superior to the Baltimore road. .He
has passed over about half or more of Shepherd’s road contract : he
believes it well made, except a bridge at the lower end of the bottom
at Col. Sheplerd’s, which does not appear to be so—is falling down,
Has been acquainted with Col. Shepherd for 22 years ; as to any
transactions, personally, with him, all has been fair; does not know that
his characteris bad. There has been no intimacy between his family
and himself and Col. Shepherd’s ; there has been no quarrel or misun-
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derstanding ; knows nothing about the intimacy or otherwise, be-
tween the families of Thompson and Shepherd ; has seen Mrs. Shep-
herd riding in Thompson’s carriage.

Daniel Steinrod, examined on the part of Col. Shepherd.

Has lived in this settlement 32 years, about 2 miles east of Wheel-
ing; never has travelled eastward siunce, further than Brownsville
once, which was at the sales of the U. 8. road at that place. 'The
principal part of the road made by Col. Shepherd is well done.
The mason work is generally well done. He is no judge of mason
work, but knows of but one exception, which is the bridge below
Col. Shepherd’s house. The character of John Gilchrist is that of
a good mechanic, and an honest man ; has been acquainted with Col.
Shepherd ever since he, Steinrod, came to this country ; he is consid-
ered a very industrious man, more than -commonly so. The spare
Iabar of himself and his slaves, and the produce of his farm and
mills, were applied to the execution of his contract. He has ceased
to make flour for exportation. The saw mill was engaged in sawing
boards and scantling for centres of bridges, or for sledges, &c. for
the road. He lives within 4 miles of Col. Shepherd’s, and six and a
half miles ffom Mr. Thompson’s; has been intimate with both ; has
no reason to believe there was any improper connexion or com-
bination between Col. Shepherd and Thompson, or any other per-
son. He had at first supposed that Col. Shepherd, Paull, and
Woods, were jointly interested in the contract; but, from a quarrel
that took place between them and Thompson and John McClure, at
the east foot of Wheeling hill, that quarrel satisfied him that no con-
nexion existed. Col. Shepherd and Thompson had frequent misun-
derstandings, would not speak to each other for some days, and Col.
Shepherd often asked him to speak to Thompson, Which he did ;
Shepherd frequently complained to him that Thompson was a hard
master, exacted more from him than others. The friendly family in-
tercourse was frequently interrupted from this cause, as he learnt
from both sides. 'Would suppose $100,000 more than a reasonablecom-
pensation for his time, his labor, that of his slaves, and the risk in-
curred by the contract, even supposing him to be accountable for the
conduct of those under him ; he never knew Cecl. Shepherd impeach-
ed for falsehood or fraud ; does not believe that his moral principles
would permit him to enter into any frauduleut connexion with any
agent of Government, or to commit any deliberate fraud.

Franklin Woods, examined on the part of Cel. Shepherd.

Has been clerk of Moses Shepherd for nearly thrée years, say two
and a half or thereabouts. His estate is a good and profitable one.
Col. Shepherd was upearly and late, and very industrious and at-
tentive to the execution of his contract. 'T'he surplus labor of his
slaves, produce of his farm and mills, were applied to the execution

9 :
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of his confract. The farm, in connexion with the mills, is con-
sidered as profitable as any known to him in the country. Col. Shep-
herd was personally attentive to the execution of his contract, gene-
rally up by daylight, and remained out until dark. If the settlement
be made according to the report of the Committee, he considers his
estate would not be more than sufficient to pay his debts, at a forced
sale by a public officer.

Question. How far was Col. Shepherd bound by his contract with
the United States? The contract is executed, in the opinion of the
wiiness. Witness has no personal interest in the success or failure of
the claim of Col. Shepherd, except a small claim for services : has
never seen any road or bridges superior to those executed by Col.
Shepherd. The books were kept by single entry, and any moneys re-
ceived were placed in the drawer, and paid out without any entry
against Col, Shepherd ; the grain delivered in was used in the same
manner, no charge or credit being entered in the books, other than
against those who from time to time received. The paper marked A,
and which is annexed to Jacob Atkinson’s, is,so0 far as he is acquaint-
ed, an abstract from the books of Col. Shepherd. The entries made
in the books of Shepherd by witness are correctly made, and truly
. stated, as to the times of the different payments. Before entering
into the contract, Shepherd was in the habit of making*flour for ex-
portation ; since that period none has been made for that purpose, but
his mills were employed in manufacturing for the contract, and were
insufficient for an adequate supply.  Col. Shepherd and wife are re-
markably industriovs. and he knows of no family who live more with-
in their own means, and from their own personal industry, T'he em-
barrassment of Col. Shepherd is greater now than when he entered
into the contract. He has often heard Shepherd complain that
Thompson was too hard with him, requiring him to execute his work
in a superior- and expensive style. The harmony and intimacy of
the families of Thompson and Shepherd were frequently interrupted,
and broken off for a time, as he presumes, on that account. He has
never secn any entry in the books of Shepherd, or any other fact or
circumstance, from which he would infer an improper connexion be-
tween Thompson and Shepherd, and has no knowledge in point of fact
of any such connexion. He has always found Col. Shepherd a man
‘of truth and fairness; his general characteris so.. And {from his
knowledge, personally, and fiom reputation, he would consider him
incapable of forming an improper connexion with him, or any other
person. He has been raised within about four miles of Shepherd, and
has known him well, and intimately, since his infancy, and has never
heard any intimation against his moral character.

Interrogatories exhibited to Franklin Woods, on the part of the Govern-
ment, and his answers thereto, taken the 16th November, 1821.

Question fst. Ave you not the son of Col. Archibald Woods, and
brother-in-law of Col. George Paull? '

i

\‘ 7
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Answer. I am the son of Col. Archibald Woods, and brother-in-
law of Col. George Paull.

Ques. 2d. Was not Col. Paull jointly interested with Col. Shep-
herd in the mason contract ? And was not Col. Shepherd jointly in-
terested with him in the road contract ?

Ans. Col. Shepherd may have been jointly interested with Col
Taull, and Col. Paull jointly interested with Col. Shepherd 5 lf so, I
have no recollection of it, at present.

Ques. 3d. Was your father interested in both or elther of those
contracts ; and if so, to what extent was he interested ?

Ans. 1 do not know that my father was interested in either of
those contracts.

Ques. 4th. Did Col. Paull and Shepherd dispose of the road con-
tract to I. L. Skinner, Esq.. and when ?

Ans. 1In the Spring of 1817, there was a contract made by 1. L.
Skinner, for road and mason “m k, but whether it was made by Col.
Shepherd alone, or by Shepherd and Paull, I do not at this time lc-
collect.

Ques. 5th. Did Col. Paull dispose of his interest in those con-
tracts to Col. Shepherd ? When, and for what sum ? What amount
of this has been paid to Col. Paull? To whom, and how much has
been paid to any other person?

Ans. Col. Paull disposed of all his interest in the road contract
to Col. Shepherd, in the Spring or Summer of 1817, as I have been
informed, for the sum of 8000 dollars, five of which has been paid to
George Paull and 2000 were paid, on.a transfer of Shepherd’s bonds,
to myself, aml the balance, 1000 dollars, was transferred by me to
my father, which is not yet paid.

Ques. 6th. After the road contract was disposed of to Skinner, at
a clear profit of about $46,000, how did it happen that Col. Paull dis-
posed of his interest in both contracts for 8000 dollars ?

Ans. I do not know that the road contract was disposed of at a
clear profit of $46,000 : if it was so disposed of. I am unable to say,
why it happened that Col. Paull disposed of his'interest at $8000.

Ques. 7th. Have you formed an opinion, and do you believe that
Col. Shephierd was connected in interest with any and what agent of
the Government in the inception or execution of both, or either of his
contracts ? And if so, from what facts and circumstances have you
formed this opinion, or derived this belief ¢

This interrogatory witness declines answering.

Ques. 8th. Have you heretofore expressed your opinion, that there
was a connexion? When? And to whom? Under what circum-
stances? And why were you not asked your opinion or hchet on
your examination by Col. Shepherd’s counsel ?

This interrogatory witness declines answering.

Ques. 9th. What, if any.thing, do you know, or have been in-
formed, and by whom, touching the purchase and ownership of the
tract of land on which Mr. 'Thompson resides ?
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Ans. I have heard Col. Shepherd or his lady state that the farm
on which Thompson resides was owned by Thompson and themselves,
jointly, and that Thompson bought their interest, or something to this
amount,

Ques. 10th. What amount of money and goods has been ad-
vanced by Shepherd to Thompson? How much before Thompson
removed, and how much subsequently ? And how and when has this
been secured to Shepherd ? S

Ans.  There was advanced to Thompson, previous to his removal,
X think, between 8 and 9000 dollars : since his removal I have not
examined Col. Shepherd’s books ; therefore, am not able to say what
amount has been advanced since that time, if any. I was called on
by Col. Shepherd to witness an instrument of writing, said to be a
deed of trust given by Thompson to Shepherd, to secure the payments
of his accounts with Thompson : this was done in the Fall of 1819, I
think. !

Ques. 11th. If any, what amount has been advanced or paid to any
other, and what agent of Government, or to any other person, who
was at any time a public agent, in regard to the making or execution
of the mason and road contracts of Col. Shepherd ?

Ans. I know of no advance being made by any agent of the Go-
vernment, except Thompson, or to any other person, who was at any
time an agent of the Government. ; ]

Ques, 12th. Why do you refuse to answer interrogatories No. 7
and 8, on the part of the Government ? :

This question witness declines answering.

Jacob Atkinson examined, on the part of Col. Shepherd.

Has been clerk in the employ of Col. Shepherd, since November
1818 ; and has posted most of his accounts connected with the road
and mason contracts. The paper. marked A is made out by him,
and is annexed to this deposition. This is an abstract from the
books, files, and other documents in the possession of Col. Shepherd.
Is not acquainted with any improper contract between Col. Shepherd
and Mr. Thompson, or any other person. The account of Elijah Church
is taken from the ledger. The amount was settled by him, and his
final receipt taken in October, 1819. The accounts in relation to the
bridge over ¢ Good’s Run,” he knows that a man by the name of
Stewart engaged to build this bridge at two dollars per perch. Sinis
and Gassaway engaged with him to furnish the stone, to be paid by
Col. Shepherd—how much per perch he does not know. Stewart
abandoned the work before it was completed, and he believes was
overpaid for what he had done. ~ With Sims & Gassaway no setile-
ment has been made, but he believes they are overpaid.

Gilchrist finished the bridge ; laid abgut 159 perches, at twodollars
%0 cents per perch, and has been paid. The cuivertin  Good’s” ficlds
was built by Stewart at 2 dollars per perch, and is in the same situa-
tion, as to payment, as bis other account in relation to the bridge over
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¢t Good’s” run. The culvert in Smithfield was built by Clark, Jor-
dan. and McGan, at 86 cents. The deep hollow bridge was built by
the same, as well as the double hollew bridge, for he believes 80 cents
per perch ; when they came to settle for 6 or 800 perches, built in the
block-house bridge, they acknowledged they had been paid for the
culvert and the two bridges. The settlement had been, in the Fall of
1818, for the culvert and the deep and double hollow bridges. Martin
and McCain for 125 perches 16 feet, 314 dollars 75 cents ; laying para-
pet on deep hollow bridge, this was settled ; paid McCain for pafibet ;
and coping at the double hollow bridge, 82 perches 9 feet, at2 dollars
50 cents per perch. The bridge at Carter’s spring branch, he knows
nothing about. The additional wall at hollow west of Mr. Good-
ing’s, built by Martin and McCain, was not measured by Thompson,
but by Lawrence, and contains 135 perches, at 2 dollars per perch ; a
settlement was made, and notes given for about 700 dollars, in Janua-
ry, say 19th, 1820, part of these notes have-been paid ; one of them is
now transferred, and both in suit for recovery. In the case of the
bridge front of Mr.Gooding’s, a certain Patrick Currin built it at 80
cents per perch, and has been paid. The same person built 687 perchcs
of the broken bridge, for which he has been paid at one dollar and 25
cents; 150 dollars was afterwards paid for completing it—Col. Shep-
herd finding the materials. The dates of the different accounts are
stated accurately in the books, and the payments were made accord-
ing to the dates of those entries : so much of the abstract which is
taken from the books of Col. Shepherd, is from entries made by him-
self and Franklin Woods; and so far as he made any entries in those
books, they are correctly made. On the cases where the aceounts
were made by Franklin Woods, and he, Atkinson, has settled with
the individuals, which embraces the principal part, no objection was
made by those individuals. Witness settled with 'T'oole: for building
two culverts in Thomling’s lane, and east of Fay’s, at 70 cents per
perch. The side wall at Keefer’s narrows was built by Gingley, and

the culvert in the wall. The culvert at Craig’s spring, run and nar-
rows, at one®dollar 80 cents per perch. He was paid before July,
1819. If Rork was paid for finishing this wall, 48 perches, 294 dol-
lars, that was the amount of his account; no payments were made
after January,1820, of any amount to cover any deficiency in the ma-
son work. The payments were generally and principally made be-
fore that period. Witness lived in the family of Col. Shepherd.
They are unusually frugal and industrious : his slaves were industri-
ous,-and were employed in the execution of his contract, as was the
produce of his farm and mills ; during the execution of his contract,
Col. Shepherd engaged in no speculation, to his knowledge. His
mercantile establishment was profitable. Tlhe seventeenth section of
the road, he understood at the time of the sales, and has always un-
derstood so since, to commence at the east end of D. Steinrod’s con-
tract. and to extend about twelve rods east, beyond the bridge at the
west end of Shepherd’s bottoms; the distance of said section he knows
to be about 2 miles and 74 rods, and to he the one that Col. Shepherd
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was to have 10,000 dollars for making. per mile. N. P, Atkinsou,
my brother, and myself attended the sales, for the purpose of bidding
for said section,

October 12, 1821. Ewxamination resumed by Colonel Shepherd.

As to the document 2n nexed to this deposition, and which is in the
hand-writing of 5. Thowmpson, and subscribed by deponent, be says :
The briuges east of Wheeling Hill were built by Elijah Church at 80
cents per perch, and was paid for 1,475 perches 21 feet 5 inches. The
materials were found. The parapet wall containing 17 perches 15 feet 7
inches—Church was paid at the rate of 3 dollars per perch, equal to
52 dollars 75 cents. The whole amount paid Church, on this bridge,
was 1,233 dollars and 56 cents. The culvert east of Cuflield’s Hill,
the culvert on Cuflield’s Hill, and the culvert near the topof Cuffield’s,
he knows nothing about them—how, and by whom they were built.
The side wall, near Wood’s narrows, was built by E.” Church. at one
dollar 68 cents per perch, and was paid for 926 perches 12 feet 6 inches, |
amounting to 1,556 dollars and 52 cents, Shepherd dug the founda-
tion. ‘I'lie culvert near Wood’s stone house was built by Church, at
one dollar 68 cents per perch, containing 88 perches4 feet 8 inches,
equal to 148 dollars 18 cents. The bridge over Wood’s run was also
built by E. Church. He first built 866 perches 15 feet 4 inches, at one
dollar 35 cents per perch, equal to ; and 2292 perches 18 feet
4 inches, for which he was paid 2 dollars 373 per perch; in all
5,940 dollars 22 cents. The bridge over Good’s run was built by
Stewart and others, at 2 dollars per perch, on which Stewart received
1,530 dollars 58 cents, and ran away. John T'hompson had received
goads for a considerable amount from Colonel Shepherd, equal to 300
dollars. This Thompson paved the bridge : whether he quarried and
hauled the stone, hie knows not. If he did, he would suppose it to be
worth 2 dollars per perch, equal to 68 dollars. No settlement was
ever made with him. Jacob Portman worked on this bridge, was a
mason, and quarried stone. He received from the store to the amount
of 508 dollars. No settlement was ever made with him ; nor has he
any opinion of the amount of the value of his work. ke knows of
no other dealings which Shepherd had with him. Benjamin Gassa-
way quarried stone for this bridge principally, and has received 1,500
dollars. No settlement has been made, and Gassaway still claims
more money from Shepherd, for which he has brought suit, Clar-
borne Sims hanled stoue for this bridge, and has been paid 1,014 dol-
lars. Sims did other work for Colonel Shepherd, probably to an equal
amount with his hauling at this bridge. Sims lives in the neighbor-
hood; and no settlement has ever been made, although an attempt was
made by the clerks of Colonel Sheplerd, Atkinson and Wood, to ob-
tain one. The general price for hauling stone was from 45 to 50
cents per perch. Whether he was to be paid by the perch or by the
day, he knows not. John Gilchrist was paid, for laying 159 perches
18 feet, at 2 dolla:s 50 cents per perch, and was paid for extra paving
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30 dollars, amounting in all to 4,147 dollars 95 cents. The same man
built the three-piped culvert in Good’s ficld, amounting to 72 perthes
22 feet according to Thompson’s measure, and the payments to them
are embraced in the above sum. 'The three-piped culvert in Smith’s
field, the deep hollow bridge, and the double hottom bridge, were built,
principally, by €lark, Jordan, and McGaw, at 80 cents per perch—
Shepherd finding the matevials, and digging the foundation of the
deep hollow br ldge. Martin and McCain laid 125 perches, at 2 dollars
and 50 cents per perch ; of the double hollow by ridge, James McRain
faid 82 perches 9 feet, at 2 dollars 50 cents ; and Hiram Martin laid
on the same 59 pﬂch 8 feet, at 2 dollars 50 cents. The same men,
viz : Clarke, Jordan and McGaw, laid 600 perch on the blockhouse
bridge, at 80 cents per perch. The company of Clarke, Jordan and
McGaw have received 2,983 dollars 3 and the individuals of that com-
pany have received 518 dollars. In the Fall of 1817, they had re-
ceived 2,283 dollars on account, which was supposed to cover the
whole amount of the work then done. During the Winter, their ac-
count in the store continued, and, in the Spring, they finished all they
ever did on those bridges; and in tho Summer of 1819, a settlement
was made of the Company account, amounting to 700 dollars, for
which they gave their joint note, liable to be an ‘offset for any amount
of work which they might have done beyond the first payment or set-
tlement of 2,283 dollars. The company is now- insolvent. The
bridge front ‘of Mr. Gooding’s was built by Patrick Currin for 80
cents per perch, which, by Thompson’s measurement, contained 1,734
perches 8 feet 6 inches, for which he was paid on Thompson’s cer-
tificate, given about the 10th October, 1819. He was paid ene dollar
per foot, for 192 feet of coping, in addition to the 80 cents per foot.
Patrick Currin also laid 687 perches 23 feet 11 inches on the bridge at
the lower end of Shepherd’s bottom, at one dollar and 25 cents per
perch. Currin quarried the stone, Shepherd hauled them, and found
them the lime and sand. Shepherd gave 150 dollars to finish the
bridge. Currin also built a part of the diagonal bridge over Shep-
herd’s mill-race, viz : 166 perches 16 feet- ‘The price per perch was
80 cents. for all of which work Currin was paid by Colonel Shep-
herd, ‘Che last payment was made the 4th October, 1819. The
double culvert in Thornburgh’s lane, and the three-piped culvert near
Thornburgh’s house, and the three-piped culvert near widow Fay’s,
wefe built by T'oole, and amounted to 306 perches 21 feet 9 inches, for
68 cents per perch— Colonél Shepherd finding the materials. He was
paid in January, 1819. The side walls at Keefer’s narrows were
builtin part, viz : 1,017 perches 12 feet 6 inches, according to Thomp-
son’s measure, by Gingley, for which he was paid one dollar 80 cents
per perch, as early as May, 1819. There was no settlement made,
and he ran away. Rork laid 49 feet—the pavapet in this wall. He
has taken up in the store 291 dollars. The three-piped culvert in
the same wall was built by Quigley, amounting to 73 perches 7 feet 3
inches, at one dollar 80 cents. The three-piped. culvert at Craig's
Spring run, (Thompson’s, ) and the three-piped enlyert at Craig’s nar-
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rows, were also built by Quigley ; the first 124 perches 8 feet 3 inclics,
and®he second 154 perches 13 feet 6 inches, at one dollar 80 cents per
perch, for all of which he was paid on Thompson’s measurement,
while he was Superintendent. There is no part of the work spoken
of by this deponent contained within Skinner’s sub-contract, but is
within Shepherd’s, and is exclusive of Steinrod’s contract, and the
four large bridges erected by Shepherd by special contract. All the .
work referred to by this deponent is contained in Thompson’s abstract
before alluded to, and made a part of this re-examination, excepting
s¢a culvert at Wood’s stone-house,” ¢ a three-piped culvertin Good’s
lane,” and ¢ a side wall and culvert'at Keefer’s narrows,” the three
culverts near Murs. Fay’s, built by Toole, and the three-piped culyert
at Oraig’s narrows, none of which are mentioned in said abstract.
That, in relation to the mason-work contained in the abstract before-
mentioned, and to which this deponent has not spoken, he says he omit-
ed to speak of them, because, as to some, he understood there was no
dispute, and, as to others, he knew nothing about them. Deponent
was the last of Colonel Shepherd’s clerks during the execution of his
contract. He furtherdeposes, that his knowledge of the times of pay-
ments, differently spoken of in his deposition, are derived from the
books kept by Franklin Woods before him—the entries were made by
Mr. Bhepherd and himself—his own knowledge of facts, and the ad-
missions of the parties when he made settlements between them. He
further states, that the entries made on the books of Colonel Shepherd;
touching the whole subject, by himself, were correctly made as to
dates and amounts. And from the reasons beforementioned, he believes
those proceedings were correctly made, The latter, he principally sup-
poses, because few settlements were made before he entered into the
business. They were principally made by him, and the previous en-
tries were agreed to by the parties, unless errors could be shown.
The ledgers here exhibited are those containing the amounts and set-
tlements. The mason work in the abstract of Mr. Thompson, be-
fore alluded to, and hereto attached, were generally paid for before
Myr. Thompson went out of office. The exceptions in the deponent’s
knowledge, are the following : 1st. To Mr. Church. He was settled
with,  the 13th of October, 1819, upon a certificate from Mr. Thomp-
son, obtained a few days before. On that settlement, Colonel Shep-
herd gave his note for 250 dollars 76 cents, as a balance. He believes
it was paid in a short time, but how he got this information, he Qoes
not recollect. 2d. Gilchrist was settled with, the 6th November,
1819. There appeared due him 93 dollars 37 cents, for which he ap-
pears, by the books, to have been paid by a due bill and eash.
That was for building a parapet on the bridge at ¢ Good’s* run :
whether this has been paid, deponent does not know. Martin and Mc-
Cain were settled with 9th January, 1820. They received a due bill
for about 667 dollars. T'his was for parapets on the deep hollow and
double hollow bridges. The foregoing are all the exceptions to an
actual payment before Thompson’s removal, of which deponent had
knowledge, and now within his remembrance.. Jacob Atkinson co-
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pied the letter dated 29th April, 1820. which was signed by Colonel
Shepherd, to the Commissioners. The original draft of that letter
was drawn by Mr. Skinner, and adopted as a substitute for one of the
same date, drawn by Mr. Doddridge, and copied by Mr. Caldwell,
He, witness, had copied the last letter, and shewed it to Skinner, who
objected to it as being too long, and said that Shepherd ought not, at
that time, to enter into too much detail in stating his claims, lest he
might commit himself. = Shepherd was not present. Skinner stated
that, in the progress of the settlement, the principles upon which it
ought to be made would be developed. This is according to the best
of the witness’s present recollection. Colonel Shepherd came to the
store while Skinner was there ; and, after a conversation on the sub-
ject with Colonel Shepherd, the letter Skiunmer had written was co-
pied by the witness, signed by Colonel Shepherd, and sent to the Com-
missioners, The paper marked C witness copied for Colonel Shep-
herd, with a view, as he supposes, to be sent to the Commissionerss
This was done on the 21st of May, as appears by the paper. Why it
was not sent, he is not able to state.

Interrogatories exhibited to Jacob Atkinson on the part of the Govern-
ment, and his answers thereto, taken the 19th November, 1821.

Ques, 1st. When was the abstract of the measurement of Church’s
work exhibited to Shepherd ? And what amount of payments were made
to him after the measure of his work, and exhibition of that abstract?

Ans, The abstract of Church’s measurement was exhibited when
his account was settled, the 13th October, 1819, according to which
he was settled with. I believe he had it with him at Shepherd’s
store, some one or two weeks before he settled ; and that, between that
time and the settlement, 400 or 1000 dellars were paid him. At the
settlement, there was a balance due him of about 250 dollars, for
which a due bill was given.

Ques. 2. Was there any measurement of the bridge over Good’s
run made before the several payments which have been made on ac-
count of that bridge ? If so, to whom, and how much was paid after
that admeasurement ? :

Ans. I never knew of any measurement of the bridge over Good’s
run, at any time.

Ques. 3. Was there any measurement of Currin’s work before
the payments which were made to him ? If any payments were made
after the admeasurement, state how much, and on which of the bridges
built by him were the afterpayments made ?

Ans. Tam impressed with a belief that the bridge opposile Mr.
Gooding’s, the first built by Currin for Col. Shepherd, was measured
some time before he left-off work on the other bridges, which he under-
took to build for Col. Shepherd. A quarrel, I think, induced Currin to
leave his contracts. _He then got Thompson to measure the balance,
viz. what he laid in the mill-race bridge. With these measurements
he came to the store to settle, when it was found he had been paid

9
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for all the work he had done. This, I believe, 'was about the 10th-
October, 1819. Payments were made to Currin, as to all other per-
sons. as the work was supposed to progress.

Ques. 4. Was the mill-race bridge finished as early as the 5th Oc-
tober, 1819 ? If a part, say what part?

Ans. The mill-race bridge was not finished as early as the 5th:
October, 1819 ? I suppose two-thirds of it was done then. I speak
of this only from the best of my recollection at this time.

Ques. 5. Were the admeasurements of Patrick Currin’s work on
bridges made previous to the 5th October, 1819 ?  If a part, say what
part? )

Ans. I believe that part of the race bridge built by Currin was
léleasured after the 5th October, 1819, with a view to settle with

urrin.

Ques. 6. Were the payments which were made to Toole before
or after the admeasurement of work done by him ?

Ans. Toole came to settle his running account, I think, in Janu-
ary, 1819, when the work done by him was passed to his credity
agreeably to an abstract of the measurement of his work, given to
him by Thompson. : 1

Ques. 7. Was Guigley paid before or after the admeasurement of
his work ? and how is the fact in relation to Rork ?

Ans. Guigley was paid as the work progressed, and, before the
work was completed, ran away.  Rork, who claimed to be a pastner
of Guigley, finished the wall at ¢ Keefer’s” narrows, and was paid,
and principally while he was at the work, over what the work came to.

Ques. 8. Were any, and to what amounts, payments made to
Clarke, Jordan, and McGan, after the admeasurement of the deep
and double hollow bridges, and on that account? By whom and
when were tlicse bridges measured ? :

Ans. . Payments were made to Clarke, Jordan, and McGan, as
stated in former examination. I know of no admeasurement of their
woek by any body, ,

‘Ques. 9. - Was the large wall erected by Steinrvod at Wood’s nar-
rows commenced as early as- 30th March, 1818 ?  If not, when was
that wall commenced ?  When finished ? : )

Ans. I do: not think the large wall at Wood’s narrows was com-
menced as early as the 50th March, 1818. I think it may have been
commenced in April, and finished in June or July.

Ques. 10. When was the abstract marked ¢¢ 07’ made out ? When
was the endorsement thereon made ? ; :

 Ans. I do not know when the abstract marked < 0% was made
out, nor when the endorsement thereon was made. '

Ques. 11.  Was not this abstract exhibited to Messrs. Wilson and
McGiffin, at Alexandria, in the Fall of 1820, accompanied with a
letter from Josias Thompson to Col. Shephevd, bearing date the s0th
March, 1818 ? What has become of that letter ? and what were the
eontents ! and was not a receipt (and what were its contents ?) at the
bottom of this abstract 2 What has become of that receipt ?
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Ans. 'The abstract marked « 0% was exhibited at Alexandria to
Messrs. Wilson and McGiffin, in the Fall of 1820, and, I believe, was
accompanied with a letter from Josias Thompson to Col. Shepherd,
bearing date the 30th of March, 1818. This letter was among Col.
Shepherd’s papers a few days since. Its contents were, to direct
Col. Shepherd to pay Mr. Skinner for his mason work, agreeably to
an abstract he had furnished Steinrod. There was a receipt at the
bottom of this abstract at that time, purporting to be an acknow-
ledgment of pay in full by Steinrod, for the work contained in that
abstract. - I know not what has become of that receipt.

Ques. 12.  You have already stated that you have been in the em-
ployment of Col. Shepherd as a clerk. since about the 1st November,
1818, and continued until March, 1821.. Was the statement mark-
ed «P,” and headed « A general statement, showing,” &c., made
out with your aid and assistance ? and does it contain, in your judg-
ment, a correct account, in detail and result, of the profits and losses
of Col. Shepherd, derived from, or sustained in consequence of, his
contracts for the road and mason work with the Government ?

Ans.  The statement marked ¢ P,”” and headed A general state-
ment, showing,” &c., contains, in my judgment, a full account, in
defail and result, of the profits and losses of Col. Shepherd, derived
from, or sustained in consequence of, his contracts for the road and
mason work with the Government. ;

Ques. 15. Why were you not asked in your examination, in chief;
your opinion or belief of the existence of a connexion between Thomp-
son and Shepherd ? And why was not Franklin Woods, Shepherd’s
other clerk, asked the same question ?

This question I decline answering.

Ques. 14. From all the facts and circumstances (and what were
those facts and circumstances ) coming within your knowledge and
observation, did you come to the conclusion, in your own mind, that a
connexion in interest existed with Shepherd and any and what agents
of Government in relation to the road and mason confracts ? And has
Franklin Woods expressed any and what opinion upon this subject,
and when ?

This question I decline answering.

Ques. 15. Has there not, ever since the examination of the road
and mason work on behalf of the Government, been a continued inter-
course and consultation between Shepherd and Thompson, and other
persons, and who were they ?  State fully all you know on this sub-
ject. coming down to the present time.

This question I decline answering. T

Ques. 16. Have there not been sham and pretended quarrels be-
tween Thompson and Shepherd ? If so, when, and what the cir-
cumstances ? : ; :

This question I decline answering. = . ;

Ques. 17. Was not the fracas between General Lacock and
‘Thompson the result of a fraudulent plan between Thompson and
Shepherd ? State every thing yon recollect on this subject.
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Ans, I do not know that the fracas between General Lacock
and Thompson was the result of a preconcerted plan between "L'homp-
son and Shepherd.

Ques. 18. What have you heard Thompson and Shepherd, or
cither of them, say, as to the purchase or ownership of the land on
which Thompson resides ?

Ans. Ido not recollect to have heard Thompson say any thing
about the purchase of the place on which he now resides. Colonel
Shepherd and Mrs. Shepherd have told me they bought the place and
paid for it, and let Thompson have one half of it. Since that time,
one or both of them have said that thay had sold out to Thompson, at
25 dollars per acre, fearing that his improvements would be more ex-
travagant than useful,

Ques, 19. Was not Shepherd fully informed of the proposition of
Skinner to avoid the four special contract bridges, and of the na-
ture, extent, object, and terms of the alteration of the location ?

Ans. I believe that Col. Shepherd was informed of the proposi-
tion of Skinner to avoid the four special contract bridges : whether he
was informed of the nature, extent, and terms of the alteration, 1 can-
not say,

Ques. 20, Did not Thompson know that Shepherd had, at the
time, full information on this subject ? If he had, state why you
Know it? ,

Ans. . I know not whether Thompson was informed that Shepherd
had full or any information on this subject at the time.

Ques. 21. At the arbitration at Wheeling between Shepherd and
Skinner, what did Thompson swear touching this matter ?

Ans. At the arbitration at Wheeling between Shepherd and Skin-
ner, Thompson said or conveyed the idea that he regretted to pro-
ceed in his testimony, as it would disclose a transaction bearing upon
Col. Shepherd, that Shepherd never knew of, and which he had in-
tended to conceal from him. The transaction was a proposition of
Skinner’s to avoid the four special contract bridges. On this sub-
Ject, Skinner and he had considerable conversation ; and he had com-
municated with the Government or Department on the subject, and
this was the reason why he would not suffer Shepherd to examine his
letter book, and this was the first time Shepherd had ever heard of

- the part he and Skinner had acted in this affair, and finally declined
making the alteration, as it interfered with the rights of Col. Shep-
herd.

Question 22. State any thing you know touching the alteration of
the location near Shepherd’s house : and is the bridge built where it
was recommended and sanctioned by the Government ? g

Answer. The bridge near Shepherd’s house is not built where I un-
‘derstood it to be sanctioned by the Government. :

Question 23. What is the amount of moneys and goods advanced by
Shepherd to Thompson? and how much of this sum has been advanced

since Thompson’s removal from office ? How andiwhen has this debt
been secured to Shepherd ? ‘
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Answer. Shepherd’s books show an advance of goods and ‘moneys
to 'Thompson of about 900 dellars. I believe a sum in addition to
that has been advanced, as pay towards the place on which Thomp-
son lives ; or otherwise, money and goods appear by the books to have
been advanced Thompson, since his removal, to the amount of 1690
doliars. In January, 1820, or late in the Fallof 1819, I witnessed
an instrument, which was said to be a deed of trust, made by Thomp-
son of his farm, to secure Col. Shepherd in the advances he had made
him.

Ques. 24. When was it, before or after giving the contract of the
road to Skinner & Co., that Shepherd bought Paull’s interest, and for
what sum ? How much was paid to Paull, and to whom was the ba-
lance paid ? ;

Ans. Col. Shepherd bought Col. Paull’s interest in the contract,
according to the best of my recollection, after Skinner and Loomis
had undertaken it. I have always understood that Paull was to re-
ceive 8000 dollars for his interest, and that 5000 dollars, or therea-
bouts, had been paid him ; and that his claim for the balance had
been transterred to Franklin Woods,

Ques. 25. State every thing you may know, which may be benefi-
¢cial to the Government ; and expressly, every thing you may know
touching the imp ression you may have as toa conuexion in inte-
rest between Thompson and Shepherd, or between Shepherd and any
other person, as fully and as particularly as if thereunto especially
interrogated.

Ans. This interrogatory I decline answering.

Ques. 26. In answer to the interrogatory on the part of the Govern-
ment, you say that you do not know the fact that the fracas be-
tween Gen. Lacock and Thompson was the result of a preconcerted
plan between Shepherd and Thompson, to get rid of the examination.
Is it not your belief that such was the fact ? and from what facts and
circamstances do you derive this belief or opinion ?

Ans. This interrogatory I decline answering.

Ques. 27. Why do you decline answering the 13th, 14th, 15th and
16th interrogatories ? Does it or does it not arise from an apprehen-
sion, and what is the foundation of that apprehension, that Col. Shep-
herd and his connexions in interest (and who are they ?) will injure
you in your business and reputation ?

Ans. This question I decline answering. ;

Ques. 28. Was the endorsement in the hand-writing of Thomp-
gon, and signed by Daniel Steinrod, on abstract marked ¢ 0.” in
existence when that paper was presented by Col. Shepherd to Messrs,
Wilson and McGiffin, at Alexandria, in the Fall of 1820 ?

Ans, The endorsement in the hand-writing of Thompson, and
signed by Daniel Steinrod, on the abstract marked ¢ 0, was not in
existence when that paper was presented by Col. Shepherd to Messrs.
Wilson and McGiffin, at Alexandria, in the Fall of 1820.
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Ques, 29. Have you not (and when ?) declared to Col. Shepherd
and his counsel the course you intended to pursue in relation to your
answers on your cross-examination ? did they approve or disapprove
of that course ?  State fully any thing that took place upon tins sub-
jeet, and whether you did not inform them distinctly what your an-
swers must be, if you answered at all. '

Amns, I have intimated to Mr. Doddridge, on different occasions,
that, if a cross-examination toek place, I should decline answering
any questions which sought, in my opinion, a disclosure of private
-and confidential conversation : on these he neither approved nor dis-
approved of the course I intended to pursue. 1 have, since this in-
vestigation by Messrs. Lacock and McGiffen commenced, in conver-
sation with Col. Shepherd, objected to taking opinions and disclosing
confidential conversations, as evidence, for obvious reasens; and
have stated to Col. Shepherd, that I would not answer any questions
of the kind. He has not advised me to such a'course, but concurred
with me in opinion that it was proper.

Ques. 30. Below the old and present mill-dam, is there not a rock
suitable, and within sufficient depth, for the foundatiomof a bridge,
and of sufficient width or extent, without injuring Col. Shepherd’s
mill-seat ? '

Ans. T had for some time before believed, and after an examination
for a foundation, at or before the old mill-dam, by Mr. Lacock, that
I witnessed, I became convinced, beyond a doubt, that there was a
rock suitable, and within a reasonable depth, for the foundation of a
bridge, and of sufficient width and extent without injuring Cul. Shep-
herd’s mill-seat.

Ques. 31. You have seen the answer of I. L. Skinner to interroga-
tory No. 22, on the part of the Government : does your recollection of
the facts accord with his statement in that answer, touching the let-
ters there mentioned ? :

Ans, They do, generally. I do not, however, recollect that Mr,
Skinner particularly objected to Mr. Doddridge’s answer to Mr,
Shepherd, because it demanded that the arches should be measured
inside and out, I distinctly recollect of saying to Mr. Skinner, in
the counting room, that such a claim was absurd, and that Mr. Skin-
ner then said it would not do at all.

Sworn to and subscribed this 20th November, 1821, -

JACOB ATKINSON.

Zhomas TWoods exxamined on the part of Col. Shepherd.

Has travelled our different turnpike roads, and considers the road .
made by Col. Shepherd superior to any he has ever seen : has been
acquainted with Col. Shepherd for twenty years—ever since he
{ Woods) wasa boy. His father and Shepherd live about four miles
apart. Witness is cashier of the Northwestern Bank of Virginia, at
Wheeling, and was Cashier of the ¢ Ohio Company”—Cashier of
both from their first establishment. Col. Shepherd owns stock to the
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amount of 88,300 dollars: he owes the bank 34,900 dollars: the
debt has been reduced to what it was formerly, 2000 dollars : the
reduction has been made since Shepherd’s return from Washington
City, last Spring. The reputation of Col. Shepherd is, as much so
as most of the neighbors, that of, an honest, honorable man : he and
his wife constitute a remarkably frugal and industrious family. Col.
Shepherd is now much more embarrassed than when he entered into
the contract. If Col. Shepherd receives nothing more from Govern-
ment, he considers he will be a loser by the contract : his road con-
tract is considered the principal cause of his embarrassment. From
his knowledge of the character of Col. Shepherd, he would not sup-
pose him capable of an improper or corrupt connexion with any per-
son. Has heard Col. Shepherd complain of Thompsen, as requiring
too much of him. He believes the families of Thompsnu and Shep-
herd have not always been on good terms.

WN. P. Aikinson examined on the part of Col. Shepherd.

‘Witness knows the commencement and termination of that section
of the road, viz. the 17th, for which $10,000 per mile was to be paid ;
and believes the distance to be about two miles and a quarter : the
termination eastward is at the end of the grade, beyond the broken
bridge, as he understood at the time a[zecelvmg bids, before and af-
ter.

In!crravatoms to V. P. Atkinson on the part of Government, and his
answers—I19th November, 1821.

Ques. 1. Were you employed, and by whom, te carry representa-
tions to the Secretary of the Treasury, in order to procure his sanc-
tion to the change of the location of the bridge near Col. Shepherd’s
house ?

Ans. I was employed by Col. Shepherd to carry. to the Secretary
of the Treasury certain papers and documents, the object of which
was to induce the Government to change the location or site of the
bridge near Col. Shepherd’s house, and did hand those papers to the
Hon. William H. Crawford, Secretary of the '['reasury,

Ques. 2. Were you furnished with a plot or draft, exhibiting the
different routes which were mentioned ? 1f so, by whom was that plot
made and furnished ?

Ans. Among the papers handed by me was a draft or plot, exhi-
biting the different routes, and sites for the bridge. This plot was
made and furnished by Josias Thompson, then superintendent of the
western division of the Cumberland road. The day before I went to

the city with the papers, Mr. Thompson made a survey, upon which
the plnt or draft was founded.

Ques. 3. Was there any reference on that plot to tlle lecation o{'
1806, or .my route that should cross the creek immediately below
Shepherd’s mill-dam, or at any point above the ¢+ Hackberry **
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Ans. There was no reference, on the draft furnished by Thompsog,
to any route which should cross the creek immediately below Shep-
herd’s mill-dam, or at any point above the ¢ Hackberry ;* which
latter point was represented on the plot as the old location.

Ques. 4. Was not the point where the bridge is now erected ex-
pressly rejected by the Secretary ? and were not Thompson and Shep-
herd informed of this by you, independent of the letter of the Secre-
tary ?

Ans. The bridge is erected at the extreme southwestern point, at
the junction of the two branches of Wheeling creek, and at the point
which was expressly and distinctly rejected by the Secretary of the
Treasury. I did inform either Shepherd or Thompson, or both of
them, that this point was expressly rejected. I gave this information
as soon as I returned home from the city.

Ques. 5. On the route represented as the middle route on the plat,
and which was conditionally sanctioned by the Secretary, was it not
stated, in the documents presented, thata good rock bottoi was found ?

Ans. On the middle route, which was sanctioned by the Secreta-
ry, there was represented, on the plat furnished by Thompson, a good
rock bottom or foundation for the bridge.

Ques. 6. Who was present, or joined in the representation of the
necessity of a change of lecation 7 Was Colonel Williams present ;
and what statements did he make to you and others ? Did he intimate
that there had been a location in 1806, immediately below the mill
dam, or at any other point above the « Hackberry,”. or that a rock
would there be found ? :

Ans. 1 have a representation, made and signed by Phillip Dod-
drige, John McClure, and others, recommending a change. I was
not then present. Colonel Williams was along when the survey was
made by Thompson, upon which the plat was founded. Col. Williams
then represented that there was no rock at the ¢ Hackberry,” and
stated the necessity of changing the site, so as to embrace the middle
or southern route. I never heard any intimation, either from Wil-
liams, Thompson, or Shepherd, that there had been a location in 1806,
which crossed immediately below the mill-dam, or at any point above
the ¢ Hackberry,” or that a rock foundation could be then had. I
have heard Shepherd since say that there was a rock where the old
mill-dam was. :

Ques. 7. If there be a rock suitable for the foundation of the bridge
immediately below the old-mill dam, is not that the proper situa-
tion for the bridge ? and, in that event, can you account for its being
built where it now is, otherwise than in subserviency to the private
interest of Colonel Shepherd ?

Ans. If there be a rock foundation immediately below the old mill-
dam, that would be the proper place for the bridge. I can see no
public object in building it where it now is.

Ques. 8. Would there be any nécessity for building the long un-
coped wall which extends down big Wheeling creek, from the wing
wall of the large bridge, had the bridge been built at the place men-
tioned by the Secretary ?
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Ans. There would have been no necessity for this wall, had the
hridge been erected at the point which was sanctioned by the Secre-
tary.

Sworn and subscribed, the 19th November, 1821.

N. P. ATKINSON.

I. L. Skinner, Esq. examined on the part of Colonel Shepherd.

Witness executed the entire road contract held, originally, by Col.
Paull. The distance is ascertained to be twelve miles and three-
fourths and twenty-nine rods, The contract with Government was
at the rate of § 9,000 per mile, for certain sections, viz : from the
11th to the 16th, inclusive ; and $ 10,000 per mile for the 17th sec-
tion : what the precise distance may be in each, he knows not: the
payment would amount to about $119,000. These facts appear
from the contract, except as to precise distance of the whole. He
built bridges, and other mason work, as a sub-contractor of Colonel
Shepherd, to the amount of about 22,726 perches, according to the
atlmeasurement of the Commitfee of Examination, as he understands
is contained in their report to the Government. He has received no
payments from Colonel Shepherd since the Committee commenced
their examination ; nor dees he know of any payments made by Col.
Shepherd to any sub-contractors since that period. He is of opinion,
that, whenever a double culvert can be substituted for an arch, it
would be a saving of expense to the Government. He thinks some of
these which are built in the double culvert form have not more than
sufficient capacity to vent the water : some, he thinks, have, He has
niot sufficient means of knowing the quantity of water which is dis-
charged by thesestreams : has been four years in this country. The
inhabitants say much more water passes than he has seen since he
has been in this country, and, therefore, he speaks with some doubt
on the subject. The runs are more violent, and require a greater ca-
pacity to discharge them than in the Eastern States, where he was
raised. These double culverts are generally built to passoff the water
from small ravives, and water which collects alongside of the road
from gusts of rain. 'This remark is common to most of the single, as
well as double culverts. He does not think he has received an amount
equal to his claim against Colonel Shepherd, according to the report
of the Committee of Exaiuination, as to admeasurement of the mason
work. The materials for making the road for a distance of better
than one mile, say about one mile and a half, were taken from Col.
Shepherd’s estate. The estate of Colonel Shepherd is considered by
him the best in the country, so far as he is acquainted. Col. Shep-
herd and family are industrious and economical, and his estate well
managed. The produce of his farm, his mills, and the labor of him-
self and slaves, were advantageously applied to the execution of his
contract, during its fulfilment. When he came to this country, he
understood the general reputation of Colonel Shepherd to be good. 1t
is now questionable on account of his road contract, and no other, as,

10
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he knows. He has heard nothing against Lis reputation on any other
subject, that he recollects.

Interrogatories exhibited to L L. Skinner, Esq. on the part of the Go-
wvernment, and kis answers thereto—0October 31st, 1821.

Ques. 1. In connexion with Daniel Loomis and Erastus Loomis,
did you not contract with Messrs. Paull and Shepherd to execute the
road contract which they had made with the Government ?

Ans. 1 did,

Ques. 2. Where was that contract made ?

Ans. I came to this country, for the first time. in April. 1817, and
the contract was made in parol about the 1st of May, 1817, and put
into writing, as it now stands, during my absence over the mountains,
and was signed by me after my return, in July following. This con-
tract was, afterwards, the same season, assigned to me by my part-
ners: since when, no other person has been interested therein.

Ques. 3. Previous to the closing that contract, did or did not Jo-
sias Thompson, the Superintendent, enter into all the minute details
and explanations, on behalf of Shepherd, in relation to the work ?

Ans. He did, but not so far as to excite any suspicion, at that
time, that there was an improper connexion between them.

Ques. 4.  Af what price. per rod, did you execute that contract ?

Ans. At$ 5,750 per mile—about $ 17 96 per rod.

Ques. 5. Did you afterwards make a contract with Shepherd for
mason work ? at what price per perch and how many perches ot stone
were erected under that contract, according to the admeasurement of
the Committee ? :

Ans. I did, at 2 50 per perch ; and erected about 23,000 perches
of stone under that contract, according to the admeasurement of the
Committee.

Ques. 6.  What amount of mason work was done by you, charge-
able to the road contract, under the provision for building bridges and
culverts under four feet span ?

Ans. I built 25 single culverts, upon a third separate contract, at
2 dollars per perch, as any road contract with Paull and Shepherd
did not include culverts, although theirs with the Government did.
The amount of these culverts, as allowed me on settlement, was 1936
dollars 40 cents. :

Ques. 7. Did you not make propositions, how many, and to whom,
to avoid the four special contract bridges ? Upon what terms ? What
conversations or correspondence had you with Thompson and Shep-
herd ? what their answers ? and, finally, their reasons given for re-
fusing to accede to your propositions ? And, in point of fact, was not
Shepherd then made fully acquainted with the nature, extent, object,
and terms, of that alteration of the location ?

Ans, In the latter part of the season, say September, 1817, I he-
came alarmed at the probable amount of mason work under Colonel
Shepherd’s contract, I called on him, and expressed niy apprehen-
sions : said to him, that Government never could expect that the ra-
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vines should be filled up, atsuch a rate, with mason work ; that much
of what seemed to be contemplated might be dispensed with ; that the
public would be dissatisfied in the end ; and that it was making me,
as a road contractor, an unreasonable filling, which I did not contem-
plate when I made the contract, and which I could not afford. I did,
then, also, or at the next conversation, suggest to him what I chiefly
had in view—the propriety of altering the location, so as to avoid the
four special contract bridges altogether ; to which he did not seem to
be opposed, but required me to converse with Mr. Thompson on the
same subject, which I did. He, Thompson, appeared to be highly
pleased with the proposition, and said they had looked at it when lay-
ing out the road, but did not think it practicable, all things consider-
ed ; wished, however, that it could be done, and desired me to converse
with Colonel Shepherd on the sabject : I did so ; and conversed with
them both, several times, with an increasing prospect, as I supposed,
of accomplishing the object. Mr. Thompson requested me to get
Benthy’s terms for the sale of his plantation, as the purchase of that
would be necessary, because a canal would have to be made through
his bottom about half a mile ; also a removal of the house in which he
lived ; which I did, and reported to him the price at 8,000 dollars,
which I thought 2,000 dolars more than it was worth. Inthe course
of the business, I learned from Mr. Thompson that the expense of the
four bridges would be, to the Government, 86,000 dollars. I then
made the following proposition : to take to myself 20,000 dollars, as
a compensation for the loss in purchasing out Benthy’s, building the
bridge over ¢¢ Peters” run, the necessary side walls, cuttings, fillings,
risk, &c, to give Colonel Shepherd 20,000 dollars for relinquishing
the contract of those bridges, and save to the Government 40,000 dol-
lars. This object I pursued unremittingly, for several weeks, endea-
voring to convince them both that Colonel Shepherd would make
more money by this, than by building the bridges; and, in the mean
time, conversed with Thomas McGiffin, Esq. on the subject, whom I
happened to meet at Bell’s tavern, early in November, and made a
statement of the case, asit then stood ; he approved of it entirely, and
encouraged me to proceed, but I do not reeollect that I had any fur-
ther conversation with him, till the thing was given up. Soon after
this, I found the thing less likely to succeed. Colonel Shepherd, as K
understood, manifested an unwillingness to accede to the alteration,
and Mvr, Thompson began to find some objections and difficulties ; one
was, that they were special contracts, and could not be interfered
with, without the consent of Colonel Shepherd. T then became dis-
satisfied with their conduct, because I thought them to have heen in-
sincere, and told him, Thompson, I was ready to make to the Govern-
ment a proposition by which they would save $ 60,000. Perceiving,
at length, however, the ohject attended with many difficulties, I aban-
doned it. :

Ques. 8. Was it not immediately after the refusal to accede to this
proposition, that the contract for mason work was given to you ? And
with whom, by whom, and under what detail of circumstances, was
this mason contract made ? :
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Ans. Before Mr. Thompson and Shepherd had finally rejected my
proposition, conversations had commenced between Shepherd and my-
self for this mason contract. T'he contract was closed soon after I
bad ascertained that I could not succeed in effecting the alteration. It
was made in part between Shepherd and wife, and myself ; a difli-
culty arising between us as to the terms, we submitted it to Mr.
Thompson, who directed that I-should receive 2 50 dollars per perch,
the price at which we ultimately settled our accounts.

Ques. 9. What other alteration of the location did you propose,
and how far did you succeed ?

Ans. 1 proposed an alteration from Hawthorn’s to Faris’s narrows,
and succeeded. It was merely to straighten the road, which I did for
the price it would have cost on the original location : 2d, to avoid
two of the bridges below Bell’s tavern, to which Mr. Thompson
agreed ; but it was prevented by Faris and McKinty. the owners of
the land over which the alterations would pass, which would have
saved to Government 5 or 6000 dollars : 3d, to avoid the two small
bridges on S. Frazier’s land, which would have saved about the same
sum ; to this Mr. Thompson agreed also, and staked out the altera-
tion, but was deterred from pursuing it by the opposition of Frazier,
the owner of the land, who had not given his consent to have the road
pass over it at all : 4th, to avoid three bridges near Hardisty’s, two
over main creek, and one of his run, which was effected, and which
saved from 10 to 15,000 dollars—the distance the same : 5th, the sub-
stitution of several concaves for bridges, which saved a considerable
sum : 6th, was an alteration from Morrison’s run, to near Gilman’s
mill, a distance of near a mile : the objects of this were better ground,
and a southern exposure, and to avoid a side hill, which it was sup-
posed would slip : distance and mason work about the same as on the
first location, 5

Ques. 10. From your knowledge of the contracts, as well original
as sub-contractors, and the means employed by Shepherd in the exe-
cution, what, in your judgment, is the clear profits received by him
from his contracts ? And have you seen and examined statement
marked ¢« P and headed ¢ General statement, &c.”’—do you believe
the details and results substantially correct ?

Auns, From all the information I have had of Colonel Shepherd’s
business, I had supposed the clear profits of the whole, in relation to
the road, could not have been less than 100,000 dollars ; and I have
now seen and examined the statement marked ¢ P> and believe it to
be substantially correct.

Ques, 11. Were you present at any examination for a rock for the
foundation of the bridge near the s Hackberry

Ans. I never was present at any examination, except that once I
passed accidentally by, when My. Thompson was boring and search-
ing for a rock between the dam and where the bridge is now built.
I then saw him drive down a bar about fifleen feet, without finding,
‘as he said, a rock, and teok it for granted there was none in a reason-
able depth, I did not, at that time, know that there had heen a loca-
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tion just below the mill dam, in 1806, as it is now said thére was,
and said also, there is a foundation there for a bridge. I never have
cxamined or seen it examined. If there is a foundation at that place,
it is the proper site for the bridge, as it would have saved about 40
rods in distance.

Ques, 12. If there be a rock within a reasonable depth. immedi-
ately below the mill dam, would not that obviously be the proper
site for the bridge ? and why ?

Ans. It obviously would ; because it would shorten the road about
40 rods, and would avoid the long uncoped side wall, which is made
to secure the road against Great Wheeling creek.

Ques. 13. Is the bridge erected at the place recommended in the
statement made to the Government, and which was understood to be
authorized by the Secretary ?

Ang. Itis built lower down than the place where I understood from
Mr. N. P. Atkinson it had been authorized.

Ques. 14. Under all the circumstances, does not the alteration of
the location at this place afford to your mind a strong ground of in-
ference of an improper connexion between Shepherd and Thompson ?

Ans, It does seem to carry that inference.

Ques. 15. How many single culverts are erected within your subcon-
tract ? and how many double or three piped culverts ? and how many
of each from the commencement of your contract to Bell’s tavern,
and what isthatdistance ? Were not more, and how many, double cul-
verts directed aboye Bell’s tavern ? and why were they not erected ?
What occurred inrelation to the little bridge above Hardisty’s ? why
was it not entered in'the book of admeasurement? and why was nef
a double culvert there built ?

Ans. There were 25 single culverts built by me, from Bell’s tavern
to West Alexandria, a distance of six miles, and six double culverts,
four of them in lien of small bridges, and two inside walls ; from Bell’s
to the lower end of my contract, a distance of seven miles, there are
two single culverts, and ten double culverts ; two other double cul-
verts were contemplated by Thompson, above Bell’s tavern, one near
Gilman’s mill, and the other in lieu of the little bridge above Hardis-
ty’s ; as to which, the bridge was nearly finished, and then, by Thomp-
son’s orders, taken down, a double culvert directed, and, through a
misunderstanding of mine, as to the necessity of a double one, 8 sin-
gle culvert was built, and on this account, as I have understood, the
contents of the little bridge which had been built, was not put into
Thompson’s book of admeasurement,

Ques. 16. Is the difference in the number of single culverts erect-
ed above and below Bell’s, accounted for from the nature of the grourd,
or the ravines intersecting the road 2 3

Ans. I think it is.

Ques. 17. Did you ultimately, when, and from what circumstances
and facts, come to a conclusion that a connexion existed between
Shepherd and Thompson, touching the road and masen contracts ?
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Ans. T caunot say when T first began to fear there might be a con-
nexion between Thompson and Shepherd. T'heir whole course taken -
together, however, and especially the results as they now appear,
have forced upon my mind the conviction that there must have been
such a connexion from the beginning.

Ques. 18, When the committee first commenced their examination,
were you asked, or did you give your advice to Col. Shepherd as to
the proper course he ought to pursue in regard to that examination ?
if s0, what was that advice ?

Ans. I was al first somewhat dissatisfied at the course taken by
the Government, especially in the removal of the superintendent, at
a time and in a manner extremely embarrassing and injurious to me
and others ; nor did I then see the reasonableness of the examination
by the committee; and therefore, without any want of personal respect
for the gentlemen, I did feel and express some impatience with the
course adopted. During this period, [ did advise Col, Shepherd to
stand aloof, in some respects, from the committee, until we could as-
certain the extent of their object. I very sonn, however, became sen-
sible that the case required an examination, because that I found there
was, in fact, a measurement of some of the mason work. I then felt
it my duty te attend on the committee, which I did, at their request,
and rendered every aid in my power to facilitate and render certain
the resnlts of these adimeasurements, so far d4s I, as a sub-contractor,
swas concerned. From the time I became satisfied of the reasonable-
ness of the course adopted by the Government, and that a mismea-
sure did exist, I advised Col. Shepherd to attend on the committee,
either alone, or with the aid of anexperienced measurer, and in gen-
eral to facilitate their examination, From about this period, and af-
ter giving this advice, Col. Shepherd began to be dissatisfied with
me, and scemed not to wish my advice.

Ques. 19.  After the committee had procured the altendance of
Mr. Coultard, what advice did you give Col- Shepherd ?

Ans. I do not recollect after the above period to have had much
intercourse with Col. Shepherd.  After the arrival of Mr. Coultard,
and after the committee had offered to examine and remeasure any
of our work with which we might be dissatisfied, I was once at Col.
Shepherd’s house, and staid overnight. I then told Shepherd that
this man, Coultard, was said to be an experienced workman and en-
gineer ; that the proposition of the committee was reasonable, and
that we ought to comply with it.

Ques. 20. Was not the fracas between General Lacock and
Thompson the result of a preconcerted plan between Shepherd and
Thompson ? :

Ans. I have supposed this was the fact, from circamstances which
occurred about and since that time.

Ques. 21, Have their not been pretended or artificial quarrels
between Thompson and Shepherd ? What the circumstances, and
when ?
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Ans. There has been something mysterious in the intércourse
hetween them since the dificulties in Shepherd’s business began ; and
1 have sometimes noticed, when they seemed to be in a quarrel, there
was at bottom a friendly intercourse between them.

Ques. 22. What were the circumstances under which you wrote
the letter referred to in Mr. Daddridge’s deposition ?

Ans. I called at Mr. Shepherd’s house, on my way to Wheeling,
and was shown by Mr. Atkinson a lecter which he had copied, or was
about to copy, written by Mpr. Doddridge, in answer to a note from
the committee, calling lor a disclosure as to the nature and extent of
his demand against the Government, and for papers, &ec. After
reading it, I expressed an opinion to Mr. Atkinson and Mr. Shep-
herd, who was then at the store, that it was not the most suitable
answer that could be given ; particularly I disapproved, as I had be-
fore done, of the demand that our arches should be measured all
vound, inside and out, because I thought it an unreasonable demand,
and that to make it would injure us in the event, and that the letter
itself was circuitons and inappropriate, and perhaps some other
things, which I do not recollect. Mr. Atkinson then said to me, If
you do not like this, you had better write one yourself, which I did ;
and, about this time, Col. Shepherd came in, and my remarks were
repeated ; soon, however, I left the store, and found, sometime after-
wards, that the letter I had sketched was copied, and sent to the
committee in lien of Mpr. Doddridge’s. The whole thing, however,
even calling at the store, was accidental, and without any design,
and without any expectation that Shepherd would be influenced by
me in preference to Mr. Doddridge.

Interrogatories in reply, by the Counsel of Colonel Shepherd, to I. L.
- Skinner, Esy.

Ques. 1. Did you not expressly advise Col. Shepherd to decline
an explanation with the Commissioners last year ?

Ans. At the commencement of the exawmination by the Commis-
sioners, I did endeavor to hold Col. Shepherd back, and advise him
that he ought to stand aloof’ till we could know their object. But,
after the examination of the committee had proceeded far enough to
show us that there was likely to be found an error in Mr. Thomp-
son’s measure, 1 changed both my feeling and my course in regard to
the committee, and attended with them in the examination of the
mason work, in which I had been concerned, upon which they ex-
pended several weeks before they proceeded to the examination of
thut in which Col. Shepherd was more immediately concerned ; and,
during this examination of my work, Col. Shepherd was frequently
with us, and saw how the business progressed, and was informed of
the deficiency in the measure as last as it could be ascertained. I
told him several times, when he asked me, how such and such pieces
of work held out; and that there would be, 1 feared, a great deficiency
in my work, and that I expected there would be in his.  These re-
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marks were made by me to him, on account of what I had already
discovered, as far as we had gone in the examination. He said he
believed that his work would not fall short, and that he had always
supposed Thompson’s measurement was foo little, although he never
had measured it after him ; nor had I measured any of my own work,
but intended to do it far enough to satisfy on final settlement. As
soon as I became satisfied that there was an error in 'Thompson’s
measure, as I did become satisfied before the committee left the ex-
amination of my work for Col. Shepherd’s, I advised Shepherd to
take effectual measures to satisfy himself, as he still seemed to doubt
whether both the committee and myself were not mistaken. After
this period, I never advised Col. Shepherd to decline an explanation
with the committee, but [ advised him to the contrary, when I gave
him any advice. About this time, however, he began to avoeid me,
and seemed not to wish my advice.

Ques. 2. Did you not urge to Philip Doddridge, one of Col.
Shepherd’s counsel, that to meet the Commissioners on the plan
proposed by them would look like begging justice, instead of de-
manding it as a right ? .

Ans, F do not recollect to have said this to Mr. Doddridge ;
I might have said so before I was satisfied that the examination was
necessary, as it corresponds with the sentiments I then entertained,
and I think it is probable I did say it ; but I have not, since I be-
came satified of this necessity, either held or expressed such a senti-
ment to any person; nor have I been in consultation with Mr.
Doddridge since the fracas at Thompson’s.

Ques. 5. All your calculations and propositions to change the
location, so as to avoid or render unnecessary the four bridges built
by special contract by Col. Shepherd, were they not made to secure
some contract for mason work, or were they only made with a view
to the public good ?

Ans. They were made by me, both with a reference to my own
interest, and that of the public; but the propesitions to change the
location were not made by me in reference to any other centract than
that contained in the propositions ; nor did 1 ever make a proposition
with more sincerity, in regard to the object itself, than that of aveid-
ing the four bridges. I did wish for a contract, and for this in par-
ticular, because I thought I could make the alteration proposed, and
save a handsome sum to myself, after allowing Shepherd a greater
profit than he could think of making by building the four bridges,
and after saving to the Government what was supposed to be 40,000
dollars, and because I was alarmed at thé probable amount of mason
work on Col. Shepherd’s contract, but not se much so as I ought to
have been. One of the motives, however, which led me to abandon
the project, was a fear I should be considered as a meddler and
speculator, having ascertained that there was no probability of effect-
ing my object, but by recourse to the Government.

Ques. 4. When you advised, if you did advise Col. Shepherd
not to follow the advice of 1. Doddridge, in relation to this inter-
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tourse with the Commissioners, did you not write a letter to him,
requesting him to keep that matter a secret from the said Philip, lest
he might be displeased ?

Ans. I never did advise Mr. Shepherd not to follow the advice of
Mr. Doddridge, except so far as the writing the letter before ex-
plained may seem to imply this ; but I do recollect that I had after-
wards some apprehensions in regard to the delicacy of having writ-
ten the letter at his store, alluded to in this question, and on account
of what I had said ef the letter written by Mr. Doddridge, and was
afraid, if it came to his knowledge, that his feelings would be hurt,
and did, I believe, (perhaps in writing,) request Col. Shepherd to
have a care of that.

Ques. 5. Dauring the time the Commissioners were here, in the
-year 1820, and while Col. Shepherd, with your advice and councuar-
rence, was refusing to enter into any-arrangements with them, were
You not employed in making to them separate explanations for your
own benefit ? or for what purpose, if any ? Did you not write a con-
fidential and detailed statement of facis to them ? and, if you did,
was that a statement to be concealed from Col. Shepherd, and if so,
for what purpose ?

Ans. Atno time during the year 1820, after the return of the com-
mittee from the adjournment to the examination of our work in June,
1820, was Col. Shepherd, with my advice and concurrence, refusing
to enter into any arrangements with the committee. While they were
engaged in their examination, I frequently conversed with them in re-
lation to my own business and concerns therein, and also as to the
manner in which the business of the Cumberland road had been done.
In October, 1820. I received a confidential note from the committee,
proposing to me certain questions, to which I gave a confidential an-
swer in writing ; both of which I am willing to show. The reason
why the note and answer were confidential was, that, by this time,
the errors of the superintendent had become so apparent. as to re-
quire explanation. But I never was employed in making separate
explanatmns to the committee, other than in regard to matters of my
own interest, or those which grew out of the examination itself ; and
never did I, at any time, either before or after the fracas between the
committee and Shepherd and Thompson. report or disclose to one
side what the other had said in my hearing. This rule I have ob-
served studiously from the commencement, and would call upon all
the parties to recollect this fact. T cannot help noticing with sur-
‘prise the insinuating and imperious manner in which this question
and some others are introduced with the same matter, when it is
well known that, as early in the season as the 7th June, a personal
and formal quarrel was had betwcen Mr. Thompson and Col. Shep-
herd and the committee, which had no relation to me, and of which
I did not know until after it happened ; and. especially, when notes
in writing were sent to the committee by Shepherd and Thompson,
and these notes drawn up and sent with the knowledge, if not by the
#dvice, of the counsel who puts these interrogatories, which notes

11
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expressly informed the committee that they, Shephérd and Thomp-
son, bad lostail confidence in the committee, and would have nothing
more to do with them.

Ques. 6. If you wrote such a statement, or any one, state whether
that was done gratuitously, or was requested of you by the Commis-
siouers or either of them 2 :

Ans: 1 have already answered this question in my answer to the
5th interrogatory, that my letter was written in answer to the note
of the committee.

Ques. 7. When a change of location from ¢ Morrison’s” Point te
Gilmore’s mill was proposed by you, did not Thompson refuse to
make Ithe change ? And if he did, what reason did he assign for such
refusal ? -

Ans.  Thompson never refused to make the alteration, but admit«
ted that it ought to be done. He said, however. that he could not de
it unless he was authorized by the Secretary, or unless it should be
the opinion of Clay that it ought to be made. Accordingly, we
met Clay on his return from Washington city, and took him over the
ground, on his way home, in the Spring of 1818. Mr. Clay told me
he had no authority to say any thing on the subject ; but, after having
passed over the ground, he said to Thompson, that he did think it a
desirable alteration, and so obviously beneficial that he would be
warranted in making it, unless the distance would be increased, and un-
less the cost would be increased considerably ; and as to the expense, he
further added, that it was of so much importance to the publie, he would
think it would be made, if the increased expense did not exceed 2,000 or
2,500 dollars.  One of the principal reasons for the alterations, which
we presented to Clay, was, that the location passed about half a mile
over the north side of a steep hill; which would: be likely to slip,
and occasion expense in repairing the road. We proposed to place
the road on the other side of the creek. where it now is, which
is a southern exposure and level ground ; sonn afterwards, Thomp-
son measured the two routes, and found that the alteration would
lengthen the road about two rods ; and on a calculation of its probable
expense, he found the difference, as he there supposed, to be about
4 or 500 dollars. I then told him that it would not increase the ex-
pense at all. and am still of ‘the same opinion. M. Thompson, after
this, did not hesitate, but made the alieration proposed.

Ques. 8. Did you not offer him 500 dollars, if he would make
such alteration ?  If you did not do so directly, did you not do so by
insinvating that you would give such sum, or some other sum ?* What
did you say in this particular—and what his answer ! Did he spurn
the offer ?

Ans. I did not, directly or indircctly, offer him any sum of money
to make the alteration : nor did 1. at any time, directly or by insinuat-
ing, offer him any sum of money for an improper purpose. And
as to his having spurned such an offer, I have no recollection that
any indelicate or offensive wo' d had ever passed between us down te
the time of his removal from omce; and, in confirmation ef the faet
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haf his confidence in me was unimpaired in November, after he was
superseded, he requested me to write for him a letter to the Secpetary,
eomplaining of his removal from office, and requesting an investiga«
tion of his public conduct, which I did, and wish it may be produced.

Ques. 9. IF the transaction in the preceding interrogatory hap-
pened then, did not you propose, or in some way or other insinuate
that you would give, or that there might be given, to Thompson’s
daughter, Cecilia Loomis, the sum of 500 dollars, or some other sum,
if that alteration could be made ? Or if not, what did you say in that
particular case ? :

Aus. No such transaction ever did happen; but 1 did say, at
some time in conversation with Thompson. I do not recollect at what
time, that I intended to give something to Cecilia Loomis, his daughe
ter, which I will explain as well I can at this distance of time,
and without ever being conscious that Thompson had any suspicion
that I had an improper motive in saying it, and certainly not in
reference to that alteration. In the latter part of the Winter of
1816, or 1817, Erastus Loomis, the son-in law of Thompson, with
the appearance and character of a gentleman, was in that part ef
the country where I resided, and called on me with Daniel Loa.
mis, stating the Government had been making a further location
of the Cumberland Road. particularly between Wheeling and Wash-
ington, and that Colonel Shepherd and others, and Judge Bauce and
others, had entered into large contracts for road and mason work
with the Government, and wanted help; that he was by Thompson
requested to look up competent men, at the eastward, for this busi-
ness, and to say to them that there was good encouragement to come
out, and take contracts, and shewed a letter or letters froin Thomp-
son, explaining the object, and referring to Colonel Shepherd, Judge
Bauce, and others. I inquired of some members of Congress, in the
neighborhood, to know, as te what Congress had been said to do. &e.
After becoming satisfied as to the probable reality of what had been
represented tous by Mr. Loomis, and after consideration, I conclud-
ed fo come to this country. Accordingly. in April following, I start-
ed for this country with Daniel Loomis and Erastus Loomis, and ar-
rived here about the middle of April, and contivued here till 'some
time in May, when I returned home again 3 but after my return, Da-
niel Loomis, Erastus Loomis, and myself, had, as partners, entered
into several contracts for road and mason work, and we had agreed
with Colonel Shepherd to take the whole of Paul’s road contract.
Alter my departure home, this contract was filled up and signed by
them, and they went on to work upan some of the contracts, till my
veturn back to this country, in July. Daniel Loomis and my<elf
soon found, after my return, that the conduct of Erastus Loomis had
been such that we must be rid of him at some rate or other, or per-
haps be ruined by him. It was the opinion of some of our friends,
that Erastus Loomis’s mind had been injured some how. perhaps by
the wound he had received on ¢ Lake Champlain,” with Mv. Mc-
Donough, and that he was partially deranged ; we took measures to
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buy him out, which we effected, because we had, as well ag all our
frieuds, come to the opinion that it would be highly impradent to
proceed in connexion with Erastus Loomis in a concern of such mag-
nitude, In a few months he had expended and wasted what we had
given him, and returned from a journey to the eastward, and settled
with his family in Wheeling ; he soon became needy, and there was
much falk about Thompson’s having abandoned them, and not help-
ing hem, &c. Thompson conversed with me often or the subject of
Erastus Loomis and his family, when we happened to be together on
business, and asked my opinion and advice what he should do. and
whether I did not think that Erastus Loomis was deranged. He ap-
peared in these conversations to have all the feelings and solicitude of
a father; but be said, as to taking Erastus into his family, he would
not, nor could he take his daughter from him—said he did not know
what to do. 1 entered into his feelings, in some measure, and told
him I did not know what he could do; and recollect to have said to him,
in some of these conversations, that I intended to do sométhing for
Erastus Loomis’s family, if the contracts should come out as I ex-
pected 5 and 1 think I should have done it, inasmuch as E. Loomis
had been the occasion of giving me the contracts, which I then sap-
{:osed would be very beneficial to me. If this remark was made

y me at a time and in a manner offensive to Thompson, I did not
intend it. He never insinuated to me, nor did I ever suspect he
had so received it. I have said that I did not recollect the time at
which I made the remark to Thompson, that I had intended to make
E. Loomis’s family a consideration. I think, however, it must have
been afier the alteration had been made, because E. Loomis did not
get into the situation to originate the conversation which I have
mentioned, till after the alteration had been made. The alteration
was made early in April : E. Loomis’s situation did not become a
subject of conversation till about midsummer.

Ques, 10, When the Commissioners came, in the year 1820, to
examine the work done by you under Shepherd’s contract, did you
not represent to them that a large sum, say 15 or 21,000 dollars was
due you ? or, if not that sum, then state what sum ; and did you not
request them to give you an order on Government for that, or some
other sum, to enable you to go on? or if not, what did you say in that
particular ?

Ans In 1820, when the Commissioners first came on, I did state to
them that there was, I supposed, 10 or 15,000 dollars coming to me;
and that [ wanted some of it. at least to help me to settle my busi-
ness ; which would have been the case if the measurement made by
Thompson had held out, as it now appears by settlement made with
Col. Shepherd : of the correctness of his measure I had then no doubts,
not having measured any of it myself.

Ques. 11. Late in 1820, did you not refuse to go with Shepherd
‘and meet the Commissioners at Alexandria ? and, if so, state for what
reasons, and what advice you gave to Col. Shepherd in that particular:
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Ans. Some time in November, 1820, Colonel Shepherd called at
Shaw’s tavern, where I then boarded, on'his way to Alexandria to
see the Committee; and, also, he called at the tavern on his return
from Alexandria. Whether he asked me to go with him or net, 1 do
not now recollect; I think he did not, however, and that he did not in-
tend to have me go. because he went for the purpose of satisfying the
Committee that he had paid me, or nearly, even upon Thompson’s
measure, of which he gave me no notice, either as he went up or re-
turned. The Committee asked him, as they told me afterwards, wheth-
er he had notified me, and he acknowledged that he had not; and that
they told him, as they had done when he had made an attempt to do
the same thing before, that they could not take it up ex parte. Ihave
no recollection of giving him any advice at that time. I certainly
could not do it in relation to his business, for he did not inform me
what it was,

Ques. 12. Did you not consider yourself benefitted by the alteration
of the site of the large bridge by Col. Shepherd’s house? and did you
not urge that alteration to Shepherd, Thompson, and the Secretary ¢

Ans. I did not ; nor did I ever expect to be benefitted by the altera-
tion of the site of the large bridge by Col. Shepherd’s house. I did
think, however, that an alteration was necessary, because I thought
there was no foundation near the ¢ Hackberry,” where the location
was said to be. But I never urged it to Shepherd, Thompson, or the
Secretary. I wrote to the Secretary, however, giving it as my opin-
ion, that an alteration was necessary, and belived it, without know-
ing or suspecting that a good foundation might be obtained, and had
been obtained, near the same, as the location of 1806.

Ques. 13. Your letterto the Committee, of 19th Oct. 1820, already
alluded to, together with the note to you, to which that letteris an an-
swer—state whether the note, and your answer, were not the result
of previons verbal communications between them and you. Please to
produce, as you have stated to P. Doddridge you would do, the letter
aforesaid, together with the note before mentioned, and copies of any
other communications made by you to the Committee or the Secretary, -
to be made a part of the record of your answer in this particular.

Ans. In the course of the examination of 1820, sundry conversa-
tions were held between me and the Committee, respecting the manner
in which the business of the road had been managed and carried on
from the beginning; and, in October of that year, the Committee
wished me tostate, in writing, what I knew concerning it. I replied
that I should decline doing it, unless I was requested in writing to do
s0. Soon after this, I received the note alluded to, both which I am
ready to produce. and every other letter alluded to in the interrogato-
vy, and do consent that they be made of this my answer,

ALEXANDRIA, October 19th, 1820.

Sir : Your situation asa contractor for better than three years, en-
gaged, as you were, in daily intercourse and observation, we presume
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will enable you to give us important information in relation to the
subject, genevally, of our examination: as a candid and honerable
man, we liope you will have no reluctance in giving us such informa-
tion as you may possess. - Youar particular attention is vequested 1st.
to the general course. of the superintendence, 2d, whether any, or
what facts came under your observation, which would appear to es-
tahlish the fact, thata conpexion existed between the contractors and
any of the public agents of the Government. You will be pleased to
detail the particulars of any offer you may have made to change any,
and what, locations, and the proposed effect of such changes ; and, in
general, any alterations which way have been under your observation.
Respectfully, your ob’t serv’ts,

A- IIA(,“'CK!

TH( WILS{IN,

THO. McGIFFIN.

I. L. SginvER, Esq.

Hon. Wm. H. CrawForDp,
Secretary of the Treasury.

S1r: The undersigned is very unwilling fo trouble you with the
subject of the Cumberland road. He regrets the necessity of doiug
it, the more because he is not insensible of the fact that you have al-
ready had too much ol it. There is in this case, however, a para-
mount necessity, and duty both to himself and others concerned with
him. He isa contractor under Shepherd and Paull for the whole of
their road, and some part of their mason work ; and these contracts
have been approved by the late superintendent, according to the law
of Congress, and are in his hand writing. In that Jaw. and in all
the contracts, there is express provision, that, in case the money shall
at any time be withholden by the principal contractors from those who
“are under him, it shall be in the pewer of the superintendent to pay it
over to such sub-contractors whose contracts have been approved by
him. If the Congress have thus early and carefully set a watch over
the interests of those who have actually done the work, it should seem
o be even more necessary nnder the particular circumstances of this
case, that the same equity should be still kept in view. There is a
balance due the undersigned, and he has proposed a settlement with
Shepherd and Paull, giving them an election to take as the basis of
it, either the late superintendent’s measure, whick they intend to es-
tablish. or that of the commiftee, Mssers, Wilson and others, as re-
ported ; connected with an assignment to the sub-contractors of the
right to receive from the Government whatever they may think pro-
per to allow on the surplus measure of Mr. Thompson : both which
they have declined. The amount of the sub-contractors’ claim on
them cannot be precisely ascertained, until it shall be known what
principles the Government will adopt in the settlement of these claimg.
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Wpon tke ground of Thompson’s measure, there might be due from
Shepberd and Paull, say from 12 to 15,000 dollars; on that of the
commitiee, two or three only. This communication is not, however,
intended to throw any unnecessary impediment in the way of a set-
tlement at the T'reasury ; much less it is intended to imply any per-
sonal disrespect either for Col. Shepherd or Col, Paull.  The rea-
sons for making it obviously result from the nature of the case. Will
the Hon. Secretary please to be apprised of the foregoing facts, and
to accept this as a caution not to pay over to Shepherd and Paull
so, much of the balance which may be due to them, as appertains to a
settlement with the undersigned? Thie above is, with great respeect
and consideration, submitted by your obedient servant,
I. L. SKINNER.
January 17th, 1821.

WasmineTon Crry, 28th February, 1821,

Hon. SECRETARY oF THE TREASURY,

Sir : Perhaps it is now a matter of course, that Shepherd and
Paull’s settlement should be delayed for some time. We are not about
to complain of what seems necessary ; but there is a distressing hard-
ship in this delay to many ofus. We have no doubt, sir, but you will
be disposed to mitigate the evil as far as the nature of the case will
admit of it; and, therefore, beg leave to suggest that there is one part
of it which does admit of relief. The allowance for work supposed
by Mr. Thompson to have been done beyond the measure of the com-
mittee. and actually paid for in pursuance of his certificate, and up-
on the faith of it, may be readily ascertained ; some gentlemen who
are near the spot can do it with little expense, and probably without
much loss of time. [Indeed it can never be done any where but on
the spot. This question is independent of all others appertaining to’
the case, 'The settlement of it would not only give relief to the un-
dersigned, but many others : some of us are five or six hundred miles
from our familiecs. We are sued and holden to bail upon the result
of this settlement.

In this:painful situation, one year has passed away, and another
will have so passed, unless the above course is adopted. P'ray, sir,
give your attention to the subject as soon as the weighty and multi-
plied concerns of your department will allow you to do it.

Yery respectfully, your obedient servant,
I. L. SKINNER.

WasnineTon Crry 9th March, 1821,

Hon. W, H. CRAWFORD,
Secretary of the Treasury.

S1k : Knowing that it is highly improper to waste any of your time,
by writing te you on speculative subjects, I have heretofore suppresed
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my inclination to do it, until my own business made it necessary.
My mind had become so disgusted with the subject. that I had wished
to avoid coming at all into the controversy between Shiepherd and Paull
and Thompson and the committee, There has been a strangeness.in
the whole management, which renders it irksome and almost impracti-
cable to express my views of the case. I was not in the country
when the contracts were made : [ have had no share in what is called the
speculation in them. I entered into the business from necessity, and
with upright intentions, and intended to deserve praise instead of
censure. It has, however, fallen to my lot to have the greatest share
of the trouble without the profits, I have read the report to day for
the first time ; some of the details to which it refers, I have not seen,
and therefore cannot say how far they may affect me, nor how far they
may in my own opinion be correct; my confidence in the gentlemen of
the committee, would lead me to expect they were so. The answer
to the report I have also read ; and as it would be improper. to express
my opinion of its general character, I shall only notice that which
regards myself particularly. There are only one or two slants at
me, and these not by way of allegation, but insinuation. It seems te
be stated that I procured an alteration near Thompson’s, which has
cost the Government 4.000 dollars. There is at least 4,000 dollars
mistake in this particular. The difference of expense is, in my own
opinion, and in that of some disinterested persons, in favor of Go-
vernment. If the committee had been of a different opinion, they
would kave said so in their report ; but they would have been in duty
bound, also, tosay, that I had procured to be made an alteration below,
by Hardisty’s, which saved the Government three large bridges—an
alteration in favor of the Government of at least 12,000 dollars, The
answer, if it said any thing of me, should have said this, and more,
that I had attempted alterations to save the Government a much great-
er amount than this, and failed from causes not within my control,
As I now clearly foresee that there may be necessarily some delay in
the final settlement of this business, it is with the more anxiety that
I desire and request that these points, which can be severed from the
controversy, may be brought to a speedy issue. There are, be-
sides Col. Shepherd and myself, many persons concerned, who are un-
questionably innocent, sufferers by such a long protracted settlement,
and who could be relieved by a partial one. It is desirable, also,
as it would cut off the occasion of speech against both Government
and the committee. You know, sir, that justice itself may be adminis-
tered in such rigid terms, as to wear the semblance of persecution.
Sir, the extreme necessity of my case is my apology for this frankness ;
I am ruined, probably, whatever may be the result : my only hope left
is, that others may not be ruined by me ; my friends on both sides
the mountains know that I speak the truth.
I am, sir, very respectfully,
Your obedient servant,

I L. SKINNER,
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Interrogatories to J. L. Skinner, Esq., by Col. Shepherd’s Counsel.

Ques. 1st. In relation to the fracas you have spoken, shew answer

if ail this did not happen after any advice you may have given te

+Qolonel Shepherd or his counsel ? _

Ans. The fracas happened the 7th June, 1820, of which I had no

knowiedge till after it occurred. I do not recoliect to have given any

advice whatever to his council afterwards, nor to him, ether than I
have before stated ?

Ques. 2d. Had you not, befere the fracas of which you speak,
given advice ; and it you did so, to whom, and when?

Ans. T have before said that I did at the commencement of the ex~
amination by the committee, and before the fracas, expressed an
opinion that we ought to stand aloof from them till we could see their
drift ; and this opinion 1 think 1 expressed to the counsel of Col. Shep-
herd as well as himself. ;

Ques. 3d. If, after the fracas at Thompson of which you have made
mention, you changed your opinion as to the course Col. Shepherd
ought to pursue towards the commissioners of the last year, then
state at what time you gave him such views of your change of opi-
nion ? :

Ans. I did not change my opinion after the fracas, but before, upon
the fact of finding that there was probably a great defect in Mr.
Thompson’s measure, of which, as far as we had gone, 1 had informed
Col. Shepherd before the fracas, and advised him to take measuresto
satisly himself.

Ques. 4. At what time, if ever, did you withdraw your advice not
to meet the Commissioners of the Government? 'Was this before the
fracas, or after it, and under what circumstances ? state the particu-
ars.

Ans, I never did, formally or informally, withdraw my advice re-
specting the committee. It. was before the fracas that I had be-
come sensible that an examination of our work was proper and neces-
sary ; because, before the fracas, it had become apparent that there
was an error, and of such a nature as to raise the presumption, at
least, that the whole amomnt of it would be great. 1 had notified
Col. Shepherd of the stafe of the case, as far as I understood it, be-
fore the committee adjourned in May, and advised Col Shepherd, as
1 have before said, to take measures to satisfy himselfs

Further interrogatories by the Counsel of Col. Shepherd.

Ques. 1. Did you not state to the Secretary of the Treasury o_T‘ the
. United States, that, so far as you were concerned, you were satisfied
- with the admeasurement of the committee acting the last year? :
Ans. I stated to the Secretary of the Treasury of the United States,
that I belicved the measure was fairly and honestly made, but that 1
did not suppose it was strictly accurate ; nor could it be made so by
any body, now the work was buricd up with the fillings.
12 -
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Ques. 2. Did you not state to the Secretary, both verbally and in
writing, that you thought, if a remeasurement were made, the result,
would be as likely to sappen in favor of the Government, as of the
contractor ? and that therefore you would be satisfied to have your
claims adjusted by that measurement? v

Ans. 1 did say this to the Secretary, and that I had found the re-
measurements against me, in two or three instances when we had
made the experiment. I also stated to the Secretary that I was wil-
ling to have my claim adjusted by that measure : provided, the Go-
vernment would allow me the amount T had paid out on the surplus
measure of Mr. Thompson, in pursuance of his certificates, and upon
the faith of them.

Ques. 3. If you made such declarations to the Secretary of the
Treasury, were not such declarations concealed from Col. ‘Shepherd
or his counsel ; and have you not denied the fact of your having made
these declarations to the Secretary since that period ?

Ans. They were not concealed from Col. Shepherd or his.counsel.
One of the letters which I wrote to the Secretary on my own busi-
ness, I showed to Mr. Hammond, at Washington, before I sent
it; and also kept it back two or three days at his request, lest it might
interfere with any of Col. Shepherd’s arrangements : also, I was
present at Mr. Clay’s lodgings with Col. Shepherd and Mr. Dod-
dridge, when I expressed, without reserve, the same sentiments I had
expressed to the Secretary : nor have I, at any time or place, made
any statements inconsistent with those contained in the foregoing an-
swers.

Sworn and subscribed by me. \
) I. L. SKINNER.

Barthelomew Cosgrove examined on the part of Shepherd.

Has seen the double culverts between this (Mrs. Gooding’s) and
Bentley’s as full of water as they would contain, from a gust of rain :
hag seen the one first below Fay’s bridge so full that the water rose
above the mouth, or the openings in the culverts : never saw the wa-
ter rise as mentioned above but once, and that was in the Fali of 1819 :
did not examine to see whether the upper end was obstructed by any
thing : does not know the size of the openings: vented a large cur-
rent from the lower mouths. He thinks there are three small ravines
which are intended to be vented by this double culvert. At one of
these ravines the ground is lower than the channel which is to con-
vey the water to the end of the culvert. e never saw the water run
over the road at this place : took notice of the double culvert first
east of Fay’s bridge, at that time, which was equally full : the ra-
vine which is intended to be discharged by this double culvert strikes
the road three or four rods west of the culvert. The water does not
partially discharge itself in the run at the bridge : does not know the
size of the cpenings, nor that any channel has been wade to carry off

“the water below the culvert and road : did not particularly notice any'
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cthers in time of flood.  He recoilects seeing a culvert taken up west
of Fay’s bridge, where a concave was afterwards placed : does not
know whether single or double, nor by whose orders it was taken up.
He thinks there is a natural channel or spring run near the 2d dou-
ble culvert west of Fay’s bridge : the distance between these double
culverts is about eighty rods : has lived with Col. Shepherd, (and is
now living on his place) for three years and five months : is not now
in his employ.
Sworn and sebscribed 10th August, 1821.
BARTHOLOMEW COSGROVE.

Richard Sinnit cxcamined on the part of Col. Shepherd.

Assisted in building the culvert at Woods’ narrows, and the wall
erccted at the end of it : built it for Steinrod : the road slipped, and
the culvert was rendered useless : a part of the stone remained in the
mud, and a part were used in building the great wall : three or four
wagon loads of the west partof the culvert slipped into the creek, and
were not used. In Steinrod’s contract, parapet walls were built at
the ends of the culverts, and were taken down, by whose order he
knows not. The price of stone, delivered at the narrows, was fifty
cents per perch : the price for quarrying stone at his bridge was
fifty cents : performed the work for Steinvod by the perch, at $1 20
per perch, witness finding all the materials : he does not know either
the length, height, or thickness of the end wall : built part of the
large wall for Steivrod at $1 50 per perch, finding all the materi-
als. ~ This part was at the end next Steinrod’s house.

Thomas McGarr examined onthe part of Col. Shepherd.

Helped tobuild the deep hollow and double hollow bridges : tie-walls
were built in both: There are six tie-walls in the deep hollow
bridge—does not know their height—are five fect thick—does
not know their length : there are four tie-walls in the double hollow
bridge : five feet thick—does not know their length or height : were
built according to the directions given by Mr. Thompson, the then
superintendent : those bridges are paved underneath the arches, and
sanded. The wall waz commenced and built at the brick block house
bridge, 55 fect long, 4 feet high, and 5 fect thick : it was measuree
by Mr. Thompson, in 1818 : witness assisted in the measurement,
and it was afterwardsdiscontinued, by Thompson’s orders : thestone
was taken up, and builtin the bridge. Thompson told him to take them
up, and he would allow him quarriers’ measurement, as he would not
have them there ; has never settled for those bridges: witness, to-
gether with Clarke, Jordan and McGarr, engaged to build the deep
hollow, the double hollow, and the block house bridges, for eighty
cents per perch, Col, Shepherd finding all the materials on the ground :
the work has been completed since the Summer of 1819. The block
house bridge was never fully measured by Thompson : he measured
the walls up to the spring of the arch, and no more ;. this was the

all of 1818 : Thomson did not actually measure those parts of the
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walls which were under the surface of the greund, but reeeived the
heights and thickness from the information of the witness : he receiv«
ed the bill of this admeasurement from Thompson : he does not think
this bridge was filled in, and the road stoned, before Thompson’s re-
moval : they took down one of these abutments, two feet six inches in
height, three feet thick, and forty-one feet in length. Thompson had
previously directed the height it was to be built, and marked upom
the stone to which it was to be taken down, but made no memoran-
dum of the height, length, or thickness of ‘the wall so directed to be
taken down. Witness then told Shepherd that he (witness) must be
paid for the work, and Shepherd said that the Government should
pay him. They have never made out their elabm preparatory to a
settlement with Shepherd : no person had any memorandum of the
amount of work taken down in the abutment, but witness, who has
lost the paper containing it. IHe confidently recollects the height,
Iength, and thickness : the materials were put in the other abutment :
obtained the payments, from time to time, from Shepherd, withdut hav-
ing any measurement or estimate from Thompson : witness was not
in the habit of going for money : though a party to.the contract, his
name was not in the contract.
Sworn and subscribed 10th August, 1821.

THOMAS McGARR.
Fenry Jourdon examined on the part of Col. Shepherd.

Was a partner of McGarr, Clark & McGarr, and assisted im
building the decp hollow, the double hollow, and the block house
bridges. There were six tri-walls in the deep hollow; but does not
recollect how many in the double hollow bridge : believes they were
ten feet long, and five feet thick : does not know the height : were
started in a bottom with the level of the wall, as near as they could
come to it : were built by the directions of the superintendent : the
three bridges are paved under the arches, and sanded : knows that
Thompson directed a wall at the block heuse bridge to. be taken
down, after it was built four feet: is not positive of the thickness or
length : Thompson had directed it to be built : told him te take it
down because it should be built that length : the stone were putin
the rest of the bridge. In the Fall or Winter of 1817 they had a set-
tlement with Cel. Shepherd, at which time they presented Shepherd
with a statement of the measurement, from ‘I'hompson; and he thinks
Shepherd had alsoa statement, but is not certain : does not know
that they bad the statement at the settlement, but believes they had :
Shepherd knew as well as they what work was done, Pearson mea-
sured the tri-wall in 1817.

Sworn and subscribed 10th August, 1821.

BENRY JOURDON:
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Robert Clark examined on the part of Col. Shepherd.

Was a partner with McGarr and Jourdon, and afterwards Me-

arr, and assisted in building the deep hollow, the double hollow,
and the block house bridges. There were six tri-walls built in the
deep hollow, and four in ‘the double hollow bridges : were commenc-
ed near upon a level with the foundation : does not recollect the
height : they were so long, and five feet thick. Tle bridges were
all three paved under the arches, and sanded : a wall at the block
house was built by Mr. Thompson’s orders, four feet high, five feet
thick, and fifty.five feet long : it was principally taken down by the
witness and his partners, and the stone used in the bridge. M.
Thompson took the dimensions of this wall, and said he would see
them paid for it. He did not actually measure, but received the in-
formation of the dimensions from witness, who had measured the
depth, thickness, and length, In the Fall of 1817, witness called upon
Mr. Thompson to get the measurement. The measurement had been
made by a certain Pearson: the heights were given in by the wit-
ness to Pearson, who measured the length and’ thickness on the top
of the wall : he and Thompson authorized Pearson to measure the
work. When witness obtained the statement from Thompson, he
took it to Sheplierd, who alse had a statement of his own, as he thinks,
and is pretty certain. Shepherd and they then settled upon that
statement, which embraced all which had been done that season. At
the time of settlement, did not pay up the amount of the work, but
retained a part (about 270 dollars) for the completion of their con-
tract : they have never completed those three bridges : did some work
on the block house bridges in 1818 : have received some money
from Shepherd, for which they gave their due bill, to be settled eut
of their claim for work. Pearson was a bridge builder, and measur-
ed his own work, as witness believes. 'I'he measurements made in
the Fall of 1817 were considered by witness complete, so far as they
went : he knows that Thompson had the notes of the measurement
of the block house bridge up to the spring of the arch, as made in
1817, and gave witness a statement from those notes, upon which his
settlement was then made With Shepherd. There were 2 feet 6 inch-
es in height, 3 feet thick, and 41 feet in length, taken down by Thomp-
son’s direction, from an abutment in the block house bridge, which
had been built by his orders. ‘The stone were used in the other abut-
ment.

Sworn and subscribed 10th August, 1821.

ROBERT CLARK_E.

John Adams examined on the part of Col. Shepherd.

Built the bridge across Lee’s run, in connexion with Livingston :
it was built to a level with the top of the arch : does not know the
lengthjor height of the wing walis. Thompson made’a bill of the-
measurement, “and took the work off their hands ; ; and they were paid
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by Col. Woods, with whom the centract was made: he knows

Woods was acting for Col. Shepherd: the materials were furnished

on the ground by Col. Woods : the price paid witness and partner,

for laying the stone, was seventy cents per perch : were stopped
from finishing the bridge, and were employed by Daniel Steinrod to
take it down, and place it where it now stands, in the form of a con-

cave sewer and foot-bridge : took it down, and put it where it is, for

one dollar per perch : built the culvert for seventy cents. There is

a long wall, east of the foot-bridge, built up to the surface of the

ground, the object of which is not known to witness : if witness had

found all the materials, he would have charged three dollars per

perch. 'T'he price was 1224 cents per bushel for lime : the hauling

was the only expense for the sand,

Sworn and subscribed 10th August, 1821.
JOIIN ADAMS.

dlexander Petit examined on the part of Colonel Shepherd.

Has lived where henow does, near Colonel Shepherd’s, fortwenty-
six years, and is acquainted with the streams over which the road
passes in Virginia. ‘The seasons have been dry, compared with for-
mer seasons, for three or four years back. In 1817 it was somewhat
of a wet season—Dbut only one considerable freshet. Before the last
three years the seasons were much wetter, and the waters much
higher. Has seen some of the double culverts, and thinks they are
too small. 'The principal objection is that they will easily fill up,
and there is not room enough to clear them out. They might, perhaps,
be Iarge enough to vent the water if there was no ebstruction. Some
of them he thinks not large enough without any obstruction. A sin-
gle piped culvert, near four fcet span, would be better than a double
culvert, with the same extent of openings in two pipes. Has never
examined the culverts particularly, nor does he know the extent of
the openings. It is always better to pass the ravines under the road,
as soon as they come in contact with a culvert or bridge of a suitable
size, than to conduct one or more along side of the road, and then
discharge them by a double culvert, or BEidge of double the size,
which each, separately, might require, unless where the ground
might be sound or strong. Has never had any experience in making
and keeping in repair turnpike roads, but has much experience in
making common roads.

Sworn and subscribed 10th August, 1821.

ALEXANDER PETIT.

John Thornburg, examined on the part of Colonel Shepherd.

Was born thirty-four or thirty-five years since, at Wheeling creek,
at Colonel Shepherd’s, and lived on Little Wheeling ever since.
From five years back to twenty-five years back, the seasons have
been much wetter, and the streams rose much higher tlian since that
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period. Has seen the culverts built on Shepherd’s contract. Some,
he thinks, are large enough to discharge the water which he has seen,
and others he thinks are not. He never considered any of the cul-
verts unnecessarily large. The water from there ravines, or breaks
ﬁtl:e hill, is discharged by the double culverts first west of Fay’s
bridge.

James Arbuthnot, examined on the part of Colonel Shepherd.

He thinks the double culverts are about right; sometimes they
would vent all the water, and sometimes they would not. Does not
think any of them unnccessarily large. He is not a judge of such
business, and therefore cannot say which would be best, a single cul-
vert of four feet span, or a double culvert, each two feet span.

Sworn and subscribed the 10th August 1821.

JAMES ARBUTHNO'.

John M’ Clain, examined on the part of Colonel Shepherd.

He lived about twenty-five or twenty-six years on Little Wheeling
creek,  The former seasons were a great deal wetter than for the
last three or four years. For four or five years previous the waters
rose higher. [If as much water would come now as formerly, some
of the culverts would not discharge half the water. Does not expect
any of them are too large. '

Sworn and subscribed the 10th of August, 1821.

JOHN M’CLAIN.

Francis Melton, examined on the part of Colonel Shepherd.

Hired with Colonel Shepherd from the time he commenced making
the road until he finished, and still lives on a branch of Wheeling
creek, about four miles above Colonel Shepherd’s. Has seen the
water running over the road, in consequence of the culverts not being
of sufficient capacity to vent it, from three to four inches deep. This
was at the culvert at Thompson’s house. Witness was there at the
time of the freshet.

Sworn and subscribed the 10th August, 1821.

FRANCIS MELTON.
John Fay, examined on the parl of Colonel Shepherd.

Has lived on Middle Wheeling, about four miles from Shepherd’s,
for upwards of thirty years: finisbed about 260 rods of this road,
and bas worked on it before this job. In his opinion, several of the
culverts were placed where they ought not to be placed. He means
particularly the double culvert above Fay’s bridge. He thinks a
single culvert of six feet span would have been necessary some rods

- west of where it is now placed : one culvert of four feet span at the
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proper place would have been bLetter than the double, where now
placed.  Simmons has turned the run along side of the road in a dif-
ferent direction from the double culvert. It was shaped out for a
concave sicve, and afterwards changed. He considers that a single
culvert of four feet span would be much better than a double oneof
two feet each. They are not so liakle to be choked, and can be
more easily cleaned out. :

Re examined, 22d October, 1821.

Has seen a wall that was commenced at the lower end of Thomp-
son’s place in sight of his house—always understood it was erected by
Thompson’s directious—the length was between sixty and seventy-
five feet; the depth was about two feet; and thickuess between five and
six feet—was raised at the lower end highest—average from three
and a half to four fecthigh. £t was taken up and removed. Hauled
stone for the Fay bridge and the bridge at Shepherd’s house—were
hauled. {rom different quarries—hauled four perches per day from the
Wild Cat quarry to the Fay bridge, with a four horse team. There
were hands at the quarries, who helped to load, and a hand at the
bridge, who helped to unload. There were threc other quarries, from
which four loads per day were hauled. "T'here was about one balf of
the whele contents hauled from these quarries.. For the balance,
about six perches per day were hauled. 'T'o the bridge at Colonel
Shepherd’s house ten or twelve loads per day were hauled from the
guarry back of the orchard, and more than one-hall’ were hauled from
this quarry—{rom the other quarries about five loads per day were
hauled—the price per day was four dollars twenty-five cents. 'The
expenses of the wagon, team, and driver, for the hauling of the whole
stone in the two bridges, would be at least seventy-five per perch.
In opening the quarries, and making the roads to the quarries, Shep-
herd must have expended considerable sums of money ; how much, he
knows not. In relatien to the expenses of quarrying, he has no gene-
ral knowledge, and can give no estimate.

Sworn and subscribed this 22d October, 1821.

JOHN FAY.

Interrogatories to Jehn Fay on the part of Shepherd.

Ques. 1st. At the salesof the read and mason work on the western
division of the United States’ road, made at Wheeling, were you pre-
sent ? and will you state what plans for the four large bridges were
exhibited, if any, and what was said in relation to the arches ?

Ans. I was at Wheeling on the day of sale—was not in the roont
where the Commissioners were—saw the plan of the foar bridges, as
I understood ; it was either posted up at Knox’s Old Stand, orsaw it
in some person’s hand. I noticed it particularly, because it was new
to me, never having seen the plan of any such bridges. 1t was pubs
lic, and talked of as the plan of those bridges ; but who said it was
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the plan, I do not recollect. I mean, whogthe person was who was
talking to me about those bridges, I do not recollect. Lt appears to
me- that the plan‘was nearly such as the bridges now erected ; and
that there were three arches to each bridge. If it had been a single
arch, I think I should have recollected it.

Ques. 2. If any public notice of the construction of the arches was
made, please state what was that notice, and what the plan.

Ans. It was late when I went to Wheeling ; was notin the room at
all: and I do not recollect to have heard any public notice on the
subiect. :

Ques. 3.  When, by whom, and how, were you first made acquainted
that the road would be taken along the creck route ?

Ans. I was at Alexandria on the day of the sales there ; and when I
went there I heard it publicly talked of that the road was to go down
the creek, The reason why I recollect so particularly was, that they
were laughing at a man of the name of Pearson, who it was said was
about buying sieelyards (o weigh the stones on his land. "This was
at Bell’s tavera, in Alexandrin. I wasjnot at tie hoase wiicpe [allan
now lives, where the Comsissioners were. It appeared to be public-
Iy understood there, and was the first time I had heard of it. 1 may
have been in the house, but not in the 1oom where the Commissioners
sat. Bell’s house and this are across the street, opposite to each other.

Ques. 4. Whether yousaw William Hawkins, the assistant superin-
tendent, and John Mayes, measuring and examining the road along
the creek route, and what was his (Mayes) conversation and beha-
vior? . :

Ans. After the removal of Thompson, I saw him, William Haw-
Kins, the assistant superintendent, measuring the width of the road.
John Mayes was with him. I asked if they had measured-any of my
road. They said they had, and it was not wide enough. 1 said I
wislied to .have seen them when they were there, to have seen where
it was deficient, Mayes said that any person could measure twenty
feet, and eighteen inches in the middle, and twelve inches at the sides,
and that was all that was wanted, and that I could do a§ well as they
could. Hawkins said he had shewn my hands where it was defi-
cient. I went and got an exact measure, and measured it for myself,
and where 1 found it insufficient I supplied the deficiencies.

Interrogatories exhibited to John Feay on the part of the Government.

Ques. 1. In regard to the plan of the bridges. do you know who i
was informed you that the plans you saw were for the four large
bridges ?

Ans. I think it was Church who gave me the informatien.

Ques. 2. Did yougoto Wheeling with a view to take any contract, or
did you make any inquiry of, or heard, Colonel Williams, or Josias
Thompson, say any. thing upon that subject ?

Ans. I had some thoughts of making a small piece of road second
handed, and went to see about it. I made no inquiry of Williams or

15 § :
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Thompson upon any subjéct, nor did I hear any thing said by either,
touching those plans, or any other subject. ‘
Sworn and subscribed, November 8, 1821, : )
JOHN FEAY.
John Gilchrist examined on the part of Colonel Shepherd.

Finished the bridges over Good’s run for Colonel Shepherd. The
greater part of the stone were quarried, and he hauled and laid them
for two dollars filty cents per perch; laid to the amount of 159 perches,
embracing the parapets. At this bridge a pavement was made by
Thompson’s orders, and was taken up and replaced by him. He
took it up; dug down and replaced it, for 30 dollars. The price per
perch for parapets is much more than the Government price of the
3I'i(|gﬁ- He would suppose the first pavement might be worth 40

oliars. 3

Benjamin Gassaway examined on the part of Colonel Shepherd.

A man by thé name of Dugan commenced the bridge over Good’s
river. How much he did, he knows not. Dug some foundation, and laid
some stone. Boarded with witness, and remained from 3 weeks to one
month. Had with him a stone mason and tender. He thinks he was
there abeut one month, Quarried no stone to his knowledge. Hesaid
he had received 65 or 70 dollars from Shepherd. and had given up the
* bridge to Stewart. He had stated that he was unable to pay his board
until he would receive pay from Shepherd. Went to Shepherd, and
returned with money to pay his board, at which time he stated what
he had received.

Sworn and subscribed, October 22, 1821.

BENJAMIN GASSAWAY.

John McClane re-examined on the part of Colonel S{lépherd.

Saw a wall at the lower end of Thompsen’s place, which was com-
menced—does not know the length. It might have been about 60
feet—it might have been 2 feet thick—it was intended to keep the
creck from coming to the road—raised to the surface of the ground—
might have been 2 feet high, There had been a good many stone
‘hauled to the place, and some more taken out of the creek, intended for
that purpose. T'he wall was taken up principally. He believes the
upper parcel was taken to the road by Mr. McHemify, and some
taken to the side wall at ¢+ Keefer’s”” narrows—does not know whether
he was benefitted or not by the subsequent use of the stone. He lhas
heard Thompson say that a wall must be built there. Does not know
that he directed its removal. It was in sight of Thompson’s honse.
The stone were got mainly out'of the creek—some close by, and those
farthest about 30 rods from the place where the wall was commenced.
A four horseteam would haul about twenty perchesper day—would re-
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quire the driver and three hands to load. %[e thinks two horses and
a cart would haul as much.
Sworn and subseribed, October 22, 1821.
JOHN McCLANE.

Philip Doddridge, Esq. examined on the part of Colonel Shepherd.

At the house of Colonel Sheplerd, on the evening of the 29th April,
1820, he wrote the letter A, which is a rough draft of a letter to be
sent to the Commissioners, and which was copied by Mr. Caldwell,
with the additions and improvements mentioned by him. The draft
or copy so made and mentioned, is paper marked B. That he joined
Mr. Caldwell in advising Colonel Shepherd to send that letter, and
join in the inquiry ; and that he frequently urged Shepherd to do so.
He further states, that Mr. Skinner, more than once, urged him,
Doddridge, against the course, and advised that no notice should be
taken of their proceedings; among other things, he said it was de-
grading—it was begging justice instead of demanding it as a matter
of right ; or at least he was afraid it would be considered so. He left
Colonel Shepherd in the full persuasion that the course advised by
him and Mr. Caldwell would be taken, and promised to return in a
short time, and aid in the inquiry : he returned in a shert time, and
Iearned, with some surprise, that the letter had not been communi-
cated ; and from some conversation he had with Colonel Woods. in
Wheeling, he supposed him to be the cause of the letter not being sent.
He then met with Colonel Shepherd at Thompson’s office ; being feeble
in his right hand, he dictated paper C, which was written by Thomp-
son, as a letter to be sent to the Commissioners. The paper marked
C. he believes to be that letter so written. He thinks, but is not posi-
tively certain, that Mr. Skinner was there present.  After the letter
was written, he advised Shepherd to take it home, have it copied by
his clerk, and send it to the Commissioners, and to act upon it. He
took him out privately ; and, from recollecting the conversations be-
tween himselfand Colonel Woods, in Wheeling, and Mr. Skinner’s
earnest advice against the course, admonished ‘Shepherd against per-
mitting the advice of Colonel Woods, Mr. Skinner, or any other per-
son, to change his course from sending that letter and acting npon it.
He then told him, in substance, that, unless he did so, and meet the
Commissioners, an unfavorable report was to be looked for in the
nature of things. They were the Commissioners of the Secretary of
the T'reasury. and therefore possessed liis confidence ; and that, in the
absence of all explanation on his part, a 1eport would be made. found-
¢d upon ex parte evidence: where the evidence of facts might appear
doubtful in themselves, his emission to give explanations would give
weight to them, and would probably influence their decision. If their
decision should be against him, his redress would be by an application
to the Secretary of the Treasury, or perhaps to Congress; that he
would thus be making himself a party in a controversy with the Go-
verument ; and that whoever did so had great odds against him+ and
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that he would be especially in that situation, ag he wonld have the
weight of that report against him. Shepherd assured him that he
wou'd send it, and he left him under that impressioti§ and that he was
ignorant. for a long time, that any other course had been taken. He
told him, at the same time, that the opinion of his friend Samuel Sprigg,
Esq. was the same. At this time, he was most fearfil of the influence
of Mr, Skinner. knowing his interest in the contract. In any advice
which Colonel Woods gave to him. he appeared to give the advice as
the friend of Colonel Shepherd, and to him as the counsel of Shepherd.
He afterwards had a conversation with Colonel Woods, in which he,
Waoods, assured him that he did not know what had been” written or
sent to the Commissioners, and that he had never advised Shepherd
to pursue any other course than that advised by Shepherd’s counsel,
or any other course whatever.

October 25, 1821.— Witness further depnses that, within the last and
present week, he has called upon Mr. Thomipson at his own house,
for the purpose of obtaining his attendance, as a witness, to be cross-
examined by the committee, four or five times; that he did so at the
earnest solicitations of Colonel Shepherd, and so eften, that it became
disagreeable to witness ; and declined calling upon him again, though
urged to it by Colonel Shepherd, who then engaged Alexander Cald-
well, Esq. to do it. Until yesterday. the reason given by Mr.
Thompson for not attending, was the indisposition ot his wite, which
he stated to be such that witness thought him excusable. On yester-
day, hearing that Mrs. Thompson was much better, witness, in com-
pany with Mr. Caldwell, called on him again, and urged him to at-
tend. In some of’ the conversations of the witness with him, he in-
formed him that be understood that he, Mr. T'hompson, intended to
vindicate his conduct as superintendent, with the Government ; and
that his refusal to attend and submit to a cross-examination, would be
an unfavorable item in the vindication. This argument was also used
in the first instance to attend on the part of Shepherd, which he found
him unwilling to do on first examination. Un yesterday, he assigned
no other reason for his refusal to attend, other than hisunwillingness
to be examined by.the present committee, and particularly by one of
them, General Lacock. He was told, that, in his opinion, the com-
mittee would not separate; and asked him whether he would be ex-
amined at his own house, provided the committee would come there,
in company with witness and Mr., Caldwell, the counsel of Colonel
Shepherd ? Heé answered that upon no terms would General Lacock
be permitted to come to his house. In his objection to General Lacock,
he neither stated nor intimated any new ground of objection. Thomp-
son asked witness whether he considered his attendance very impor-
tant to Colonel Shepherd. Witness told him he did not know whether
it would be so or not, but intimated to him his own situation. The
reason for telling him that he did not know that his attendance would
be important to Shepherd, was. that he did not know what might
come out on his cross-examination. Witness desired. and yet desires,
to examiuve Mr. Thompson as to those points, two of which esecaped -
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his attention on his former examination, and one of which came to his
knowledge since. A fter he told witness he wauld not attend, he was
asked to exhibit hiseheck-book for the payment of mason work, to see
the entries of checks paid to Daniel Steinrod for mason work done
under Shepherd’s contract.  The paper hereto annexed, endorsed by
the witness, in_his own hand writing, <P, Doddridge,” coutains a
copy of those entries, and all that can be found in fhe check book
touching that account, The points to which he wished to examine
him are, 1st, to prove the plans of the large bridges in witnesses pos-
session, to show when made out, and whether they were exhibited at
the sale of the contracts; whether the width <41 feet” is in his hand
writing, and was written on it at the time the plans were made; and
whether he made the contracts for bridges between the Virginia line
and Washington; and whether those bridges are constructed in the
same way : 2d, To prove the specific contracts between Shepherd
and Steinrod for mason work ; and whether, for part of that mason
work, Shepherd did not abandon the whole Government price to Stein-
rod; and whether he did not assign, as a reason for doing 'so, that he
considered the work unnecessary, and that he weuld have nothing to
do with it. The third point was to prove the actual payments made
to Steinred on account of his mason work done under Shepherd’s
contract,

Interrogatories exhibited to P. Doddridge, Esq. on the part of the
Governnient, and his answers. 20th Nov. 1821.

Ques. 1. Was it not at your instance, and coneeding to your pro-
position to the Treasury Department; ‘as the counsel of Col. Shep-
herd, and was he not then informed, and did he not approve of if,
that instructions were given to the Commissioners by the Secretary
of the Treasury, that, in taking the testimony, the rigid and strict
rules of ‘evidence, which govern in courts of law, should not be ob-
served by them, both for and against Col. Shepherd ?

Ans: To the first, he answers, that his letter to the Secretary, on
which the present proceedings are predicated, can form his best an-
swer. The witness does not recollect that he advised that the rules
of cvidence should be relaxed in the manner mentioned iu the first in-
terrogatory. .

Ques. 2. When examining the witnesses on the part of Shepherd,
did you not premise by informing them of this fact, and as an ex-
planation why you put questions which sought the opinions and be-
lief of the witnesses ? ® -

Ans. Yes.

Ques. 8. Did not Thompson, during all the consultations at which
you was present, in relation to the poli€y of meeting and co-operat-
ing with the committee, give his advice and opinion, that Shepherd
ought not to meet or co-operate with them? Did not Col. Woods
give you similar advice ?

Ans: T have had but few copsultations‘with, or in the presence of]
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Thompson, and no consultations with him as counsel. 'I'ie second
letier from Shepherd (oithe Committee, framed by me, as stated 1 my
former examination, was prepared in Mr. Thompson’s office, and
appeared to meet his approbation. I do not recollect that he ever ad-
vised in favor of the course I recommended, or that he advised
against it.

Ques. 4. Was not the answer on behalf of Col. Shepherd to the report
of the committee of last year, examined and signed by you as one of his
counsel, before it was submitted to the Department ?

Ans. Yes: and this the Secretary knows from me already, as well
as the final disposition of that answer made by me. There never was
any sort of concealment of the answer made by me, as Mr. McGif-
fin, nne of the committee, knows.

Ques. 5. What did Josias Thompson swear before Messrs. Henry
Baldwin and Samuel Spriggs and yourself, as arbitrators between
Shepherd and Skinner. touching the proposition of Skinner to avoid
the four special contract bridges? State particularly whether he did
not suy that he had communicated with the Department on the subject. «

Ans, Witness cannot precisely recollect that Mr. 'Ihompson. used
the langnage imputed to him in this interrogatory, in respect of the
change of the four contract bridges. He did say, that, in relation to
this subject or some other, he had corresponded with the Depart-
ment,  Mr. Shepherd and lady both appeared irritated and indig-
nant, as if some pew’ disclosure was made, stating that now they
would know their friends from their foes. The mtness is not confi-
dent whether this alluded to the bridges, to culverts, or the change
mentioned in the interrogatory, or to both : but he believes it related
to the change of the location,sso as to avoid the four special contraet
bridges.

Ques. 6. Did not then Shepherd appear in, or affect, a great pas-
sion at Thompson and Skinner, for what he termed their underhand
and secret proceedings, touching this matter ? 4

Ans. This qudéstion is answered in my answer to the fifth interros
gatory.

Ques. 7. When you offered yourself as a witness on the part of
Col. Shepherd, “particularly in relation to your own views, course,
and advice, as the'counsel of Shepherd, were you mot_distinctly ir-
formed by the committee that you would. thereby place yourself in
their power, to be cross-examined in the same manner as other wit-
nesses, notwithstanding your situation as counsel ?

Ans. The witness states that the committee told him that he would

be liable 1o becross-examined, and he so COﬂSldBl‘ed lnmself and so
does now.

Ques.- 8: In relation to your cfforts to obtain the attendance of
Thompson, for the purpose of further examination and cross-exami-

nation, did you not ult;mately become convinced that he had been
insincere, and that hls reasons were prctexts to ev ade a croqs ex.
amination ?

Ans. “In my crmvel*qahons with Mr. Thompsen, since the farts al.
luded to in my former examination, and not beforey I have been im.
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pressed with a belief, that his excuses were préexts to avoid a cross-
exatiination, and that is my presents impression. This impression
is not founded on the facts already stated, and one that happencd at
the last attempt to procure his attendance; but this opinion is solely
derived from his professional explanations, and from a further at-
tempt to procure his attendance: in whose favor the conduct of
Thompson to elude a cross examination is intended to operate. if that
be his only motive, the witness is entirely ignorant. And the mind
of the witness is left very doubtful on this point, from other circum-
stances, disclosed to him by Mr. 'Thompson at the last interview.

Ques. 9. Were not the interrogatories Nos. 8 and 9, on the partof -
Col. Shepherd, to J. L. Skinner, Esq. which sought a disclosure of
a bribe, said to have been offered to Josias Thompson, Esq. super-
intendent, by said Skinner, to procure a change of location from
,Morrison’s Poiut to Gilinore’s mill, farnished to youin writing by
the said Josias Thompson ? and was it not at his iustance that those
interrogatories were put to Skinner ?

Ans. 1 think on my lasi visit to Mr., Lhompson’s house, Col. Shep-
lierd came there belore I left-the house, and lelt the  house with me ;
alter proceeding a few paces from the house, Mr. "Thompson called
me back : Col. Sheplierd was returning with me, and when we met
Mr. Thempsun, he gave Cal. Shepherd to nnderstand that he wish-
ed to speak privately with me. Shepherd weit on home, and I re-
mained in Mr. Thompson’s house for some time: while there, Mr.
‘Chompson disclosed to me the matters of fact alluded to in the ques-
tions stated in this interrogatory. 'This he did-gratuitously, and
dyew up the questions mentioned in this interrogatory in his own hand-
writing; requesting me to put them to Col. Skinnery if the other
testimony given by that gentleman should appear to bear ypon him,
Thompson. When, or before I propounded these questions alluded to,
I made Mr. McGiflin acquainted with the facts I here state : consid-
ering the case in which I was to use them had occurred, I proposed
the questions, At the same time, Mr. Thompson gave the informa-
tion, which in substance led to the interrogatories propounded by me
to Kerlén. My statement of the faets alluded to, and which I have
stated to have been made known to Mr. McGiffin, were not made
known ‘to him, until 1 saw it proper, from the mature of the subject,
to make them known to him. In fact, the previous examination had .
shown this, I [urther state, that-the letter from me to the Secretary
of the Treasury, on which the present proceedings are founded, was
presented to the view of Col. Shepherd, and was to him fully explain-
ed, and was by Col. Shepherd fully assented to.

\ P. DODDRIDGE.,

It is admitted by Col. Shepherd, that the purchase of the farm
on which. Thompson lives was made before the sale of the road and
mason contracts, -at Wheeling, and before the said Craig knew the
fact’ that the road would pass through his farm along the ereck.

: : P. DODRRIDGE.

20th November, 1821. ;
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Alexander Caldwell,. Esq. examined on the part of Col. Shepherd.

Recollects copying the paper marked A, altering somewhat the
phraseology, without changing the substance as a letter, to be address-
ed by Col. Shepherd to the Commissioners, Messrs. Lacock, Wil-
son and McGiflin, in answer to a communication from them. 'That
he and Mr. Doddridge both then advised him to seud that letter, and
join the commissioners in the inquiry, and left it with an expecta-
tion that it would be sent. Does not recollect that Mr. Skinner was
then at Shepherd’s ; 'Thompson was. Has been  acquainted with
Shepherd, on Wheeling creek, for 30 years. Has frequently passed
over the road made by Col. Shepherd, and thinks the road, connected
with the mason work, superior to any he has ever seen, Fur fifteen
years, he has been intimately acquainted with Col. Shepherd. Has
never known any person who entertains so much company, who does
it more exclusively within his means, and from the industry and fru-
gality of himself.and wife. The general character of Col. Shep-
herd, as regards openness, fairness, and candor i dealing, is good,
and also a man of truth and veracity. From his personal knowledge
of Col. Shépherd, and of his general character, he would consider him
incapable of forming a corrupt agreement with Mr. Thompson, or any
other person. He believes the profits of his farm and milis, and the
labor of himself and slaves, have been devoted to the execution of bis
contract.  His estate is one of the most productive in the country ;
his merchant mill had been profitable, and during this period might
have been more than.ordinarily so, and was exclusively devoted to
the completion of his contracts During that period, he made no flour
for exportation He knows no fact or circumstances from which he
could believe there was any improper connexion between Col. Shep-
herd and Mr, Thompson : within the first two years of the contract,
the families were intimate ; within the last year of it, he understood
there was a misunderstanding between the families, but never knew
of any between Col. Shepherd and Mr. Thompson. He has heard
Shepherd complain that Thompson did not give him dralts to a suf-
ficient amount, when he, Shepherd, supposed he had earned them ;
and has heard him complain that Thompson had ordered him to do
work, and afterwards take it down again : and that he was tighter

_with him than others. At the commencement of the contract, Col.
Shepherd was considered wealthy, possessed of a large real and per-
sonal estate, and not extensively embarrassed. If he should fail in
receiving his claim upon Government, he would, in his opinion, be
worse by the contract. ;

| <

Continwed, 26th October, 1821.%

That, during the last and present week, at the request of Colonel
Bhepherd, this deponent called three times at the house of Josias
Thotpson. twice in company with Mr. Doddridge, and requested his
attention before the Committee, to undergo a cross-examination. At
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the two first visits, Mr. Thompson excused himself, on account of the
indisposition of his wife, alleging that he thought it unsafe to leave
her. Witness was satisfied with the reasonableness of these excuses.
At the third visit, which was on the 24th instant, Mrs. Thompson
was much better. Mr. Doddridge inquired of Thompson, in presence
of witness, whether he could now attend before the Committee, His
answer was, he could not ; and assigned. as a reason, that he had de-
clined having any intercourse with the Committee, from their first ap-
pointment, and had refused to receive communications through them
from the Secretary ; but said, if Mr. McGiffin would call at his house,
with Mr. Doddridge, or witness, he would submit to a cross-exaini-
nation. Witness understood him fo refuse to admit Mr. Lacock to ac-
company Mr. McGiffin. Witness was not present during the whole
of the conversation, at this time, that took place between Mr. Dod-
dridge and Mr. Thompson.  Witness believes Colonel Shephierd was
sincere, as witness was, in desiring the attendance of Thompson.
Witness recollects Mr. Thompson stated another reason for not at-
tending, which was, that he had appeared before the Committee as a
witness, and that they then had an opportunity of examining him.
Witness informed him that the Committee did not examine any of
the witnesses on their first appearance, but reserved the right of do-
‘ing so afier the examination on the part of Colonel Shepherd should
be closed. Mr. Thompson said - Lie could not think of appearing be-
fore them again ; that he considered himself ill treated. Witness did
not understand "T'hompson’s alluding to what took place at the pre-
vious examination before the Committee. Witness recollects hearing
Mr. Doddridge tell Mr. Thompson his refusal to appear before the
Committee would be an unfavorable circumstance in the justification
he understood he, Thompson, intended to make of his conduct as a
public officer to the Government. He said he meant to make such a
Jjustification, and asked to have as little as possible to do with the Com-
mittee ; that it would not be through them he should do it. Witness
further states, that the paper herewith filed, with his name, « A.
Caldwell,”” endorsed thereon, in his own hand writing, is a copy of
the original given to him by Daniel Steinrod, on the 25th instant, to
be submitted to Colonel Shepherd for his. signature. Steinrod said,
that, by this paper, Shepherd would give up all claim he had on him
for deficiency of mason work ; he then would be a zood witness for
him ; he then would have no interest; that Mr. Mc@Giflin had said,
when he was previously examined, that he was interested ; that, as he
might have claims on his sub-contractors, this paper would release
their interest also, so that they could be witnesses. Steinrod stated,
he’did not consider that Col. Shepherd had any claim on him ; but
“his witnesses might die, but the paper referred to would not. Witness
further states, that the abstract marked ¢ 0, sigued ¢ Josias Thomp-
son,”” is his hand writing ; that the endorsement thereon, in the form of
a certificate, is also the hand writing of the said Josias ; that'the sig-
natureﬁer&hﬁ ¢ Daniel Steinrpd,”” is the hand writing of the said-
Daniel. :
14
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Interrogalory exhibited to Alexander Caldwell, Esq. on the part of the
Governinent, and his answer thereto, the 20th November, 1821."

Ques. Is not your opinion of the merits of Colonel Shepherd’s
claim changed, since your examination in chiet ?

Ans. It is. ,
A. CALDWELL.

Interrogatories exhibited to John Mayes, on the part of the Government,
and his answers given—~October 51st, 1821,

Ques. 1. Were you present. and when, at a conversation between
Wiiliam Hawkins and Josias Thompson, touching the location of the
national road from Alexandria to Wheeling ? What inquiry did Haw-
kins make of Thompson, and his answer.?

Ans. I was present when William Hawkins called upon Thomp-
son, and asked him whether the road was to be made on what is term-
ed the ¢ Hill” location, or along the creek. Thompson replied that
the road would be made on the hill route ; that the intention of run-
ning the route along the creek was only to show the shape and mean-
ders of the water courses, and also to frighten those who owned lands
on the other route into a release of the privilege of passing throughs
them, and taking materials ; that there was no intention of making the
road along the creek. This was on the Saturday when the road be-
tween Claysville and Alexandria was sold at the latter place, pre-
ceding the Monday on which the balance of the national road was to
be disposed of at Wheeling. The object of the inquiry on the part of
Hawkins and myself, was in order to examine the ground, witha view
to take a part of the road.

Ques. 2. In consequence of the information thusgiven by Thomp-
son, did you examine what is termed the ¢« Hill”” route, and go to
Wheeling to bid for a partof it? What was your information at
Wleeling, and what your conduct in consequence of it ?

Ans. In consequence of the information given by Thompson, I did
examine a partof the ¢ Hill”’ route, and went on to Wheeling, to pro-
pose for the part between the carding machine, in Alexandria, and the'
State line. On my arrival at Wheeling, I was informed that the
road was to be made on the ereek route ; and, from not having examin-
ed that route, I did not make any propesal, which I wonld otherwise
have done. I then believed, and stated, at Wheeling, that belief, that
there was some juggling in the business. The sales were closed some
time before sun down,

Ques. 3, Did you intend to propose for any, and which of the
bridges ? « :

Ques. 4. What inquiry did yon make, and of whem, as fo the size
or span of the arches ? what was the reply ? and were you hence de-
terred from bidding ? $

Answer to the 3d and 4th interrogatories. I had intended to bid
for some of the mason -work, and had in view the four large bridges.
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Finding it stated in the notes, that two of these were to be arches of
100 feet chord orspan, and two of 75 feet each, I asked Colonel Wil-
liams, the Commissiones, whether those bridges would not be made
with two or more arches, instead of one. in each case. He said no,
it could not be done or allowed ; but that they must be erected as
stated. viz : two of them each an arch of 100 feet chord ; and the
other two with each an arch of 75 feet span, 1 wasunwilling to run
the risk of building arches of this size : and, in consequence of this in-
formation, I declined bidding. These were selling by the lump, or a
precise sum for each bridge, and not by the perch.

Ques. 5. Did you make auy proposals to Shepherd to build any.
and which of his buildings ? State any thing which took place on that
subject. :

Ans. I went to Shepherd, some time in 1818, with a view to con-
tract with him for the building of the two bridges, one east, and one
west of Beatley’s tavern. Shepherd was not at home, and Mrs. Shep-
herd directed me to go to Mr. 'Thompson, and bargain with him ; that
he knew all about it, and, whatever he did, they would be satisfied
vith. I did not happen to meet Thompson at thistime. I called a
second time, and, on my way, saw Thompson, who told me he had
power to contract, but I had better see Shepherd. I went to Shep-
herd’s for the same object, and found Colonel Shepherd at home. Af-
ter making my business known to him, Colonel Shepherd told me to
go to Mr. Thompson, and make a bargain with him ; that whatever
he, Thompson, did, was good. I then went to Thompson, who told
me he, Thompson, had made a provisivnal agreement with a Mr.
McHire ; that he, McHire, had, until a particular day. to be on or off;
and that, if he did not take them on that day, if I would'then call, he
would contract with me for the building of those two bridges. I did
not call again on either of them.

Inlerrogalories on the part of Colonel Sheplerd, 6Lh November, 1821,

Ques. 1. Were you present at Wheeling on the day of sales of the
road ? at what house ? and did you not request Colonel Williams to
allow you to put in a bid or proposal after the bids were made known ?

Ans. 1 was at Wheeling on the day of the sale of the road. I
arrived there between one and two o’clocl;, P. M., as near as I can
recollect, and remained until the sale was over. I did not ask per-
mission of Colonel Williams, or any other person, to put in a bid or
proposal after the bids or proposals were made known.

Ques. 2. At the sales at Alexandria, was it not made known that the
road was to pass down the creek route ?

Ans. It was not made known to me at Alexandria, at the sales, that
the road was to pass down the creek route. On the contrary, as [
have before stated, Thompson told William Hawkins and myself, dis-
tinctly, that there was no intention of taking the creek route. Late
on that night, I heard Colonel Williams say. that, if the owners of
the land on the ¢¢hill” route would ‘not release, he had a cure in his
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pocket; but made no explanation or further intimation of what that
cure was.
Sworn to and subscribed, this 6th November, 1821. ;
: JOHN MAYES,

Interrogatories exhibited on the part of Government to William How-
kins, and his answers thereto, given 1st November, 1821.

Ques, 1. Had youany conversations with Josias Thompson, the super-
intendent, respecting the location of the National road from Alexan-
dria to Wheeling 2 When and what inquiry did you make of Thomp-
son, and his answer? :

Ans. On the Saturday of the sale of that portion of the United
States road from Claysville to Alexandria, and preceding the Monday
ou which the balance was disposed of at Wheeling, 1 called on Mr.
Thompson, in company with John Mayes, to ascertain what route,
¢#the hill” or the creek, was to be disposed of, having previously un-
desstood that a survey had been made along the creek, and heard it
intimated that the road was to go there, although the publication or
natification of the sales designated the ¢ hill route.” I asked Mr.
Thowpson which route was confirmed, and whether there was any
intention of taking the road down the creek from Alexandria. He said
that the ¢ hill route” was the one upon which the road was to be made,
and that there was no intention of going down the creek, In regard
to the survey which it was said had been made, he said, that, as they
haa no particular business. they had made the survey merely to show
the water courses in their draft, in order to satisfy the Government
thai the ground north of their location was impracticable from Alex-
andriato Wheeling ; and repeated the road would be sold on the hill
location. There never was any intention of making-the road along
the creek. 'The object of making the inquiry, which was disclosed to
Thompson at the time, was this © John Mayes and myself intentied
to propose for part of the road, particularly that between the carding
machine in Alexandria and the Stateline. I had examined a part on
the hill route, and intended to examine the other if I had ascertained
there was any intention of taking the road there. I did not go to the
sales at Wheeling ; John Mayes did.

Ques. 2. Did you make a proposal to contract.for some mason work
on the National road between Alexandria and Washington, and when ?
And had you, about that time, any conversation with Thompson on
the propriety or impropriety of public agents being concerned in those
contracts ? If so, state fully all the conversation you had in relation
to this subject.

Ans. Some time in the Summer of 1817, prebably in July, I was
informed by Mr. Thompsen that the Government had directed side
walls to be built where the filling exceeded six feet; that there would
be a number between Alexandria and Washingfon ; and that I bad
better ud for them. I concluded I would, and either gave him a
a writtén proposal, or informed him of the sumper pereh for which E
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would build them ; and, from what passed, supposed the contract, in
form, would be executed in a short time. In a few days, I learned
that Thompson had contracted with a certain Zadock Patch for a
part of them. I called on Thompson to ascertain the fact. He con-
firmed the report. I told him I would withdraw my proposal, and
not take any of them, as those given to Patch could be buiit for less
mouey, as the stone was more convenient than many of these which
remained. Headvised me to take them, and said that a great profit
might be made ; that he would make more money by a job of this
kind iban by being superintendent ; that he would relinquish his of-
fice, and make roads and bridges himself, were henot under particular
obligations to.see that part of the road completed which was com-
menced. He further said, that he wished he could be concerned in a
contract of this kind ; that there would be no harm in it, provided the
work was well done, though he were superintendent, if no person
knew he was concerned ; but, if it were known, the people, or the
public, would make a great noise about it.

Ques. 2. Did Thompson, at any time, express to you great fears and
apprehensions that Colonel Shepherd would be ruined by his contract
with the Government ?  If so, state when and what was that conver-
sation ? i

Ans, During the first Summer after Colonel Shepherd entered inte
his contract, 1 have heard Thompsen frequently, indeed at almost
every interview we had, state that Shepherd was the worst manager
he had ever seen; that he would lose by his contract; that he had
already sunk 5,000 dollars on some small bridges he had built; and
that he would undoubfedly break. He said Shepherd had purchased
out Colonel Paull’s interest for 8 ar 9,000 dollars ; but that he would
never make that sum but of it; and he, Thompson, would not sanc-
tion the contract as superintendent. 1 told him, at last, that it was
all 2 whim : he could never make me helieve such stuff; and that I
knew Shepherd must make a great profit ; and that I wouli give and
secure to him 20,000 dollars for his contracts. After this, I do not
recollect ever to have heard Thompson complain of Shepherd’s ma-
nagement, or express any apprehensions of his breaking by the con-
tract.

Ques. 4. Were you appointed assistant superintendent under
Thompson, and when ? and how long did you continue ?

Ans. In the Fall of 1817, or winter of 1817-"18, I was appointed
assistant superintendent, remained in that situaticn until Thompson’s
removal, and was continued by Skinner.

5th. Are you of opinion that a connexion existed in interest be-
tween Thompson and Shepherd, touching the road and mason con-
tracts ? If so, state what circumstances and facts induced you to come
to that conclusion.

Ans. From the time of the sale of the road and bridges at Wheel-
ing. I was under strong impressions that some secret and sinister con-
nexion existed between Thompson and Shepherd. Some of the facts
and eircumstances that induced this impression are already stated ;
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and would be impossible for me, at this time, to pretend fo recollect
every one. T'he following, however, [ now distinctly recollect : 1st.
On the return of John Mayes from Wheeling, I was informed by him
what had occurred there. The details are fully related in his deposi-
tion. 2d. I had also been informed by Hardisty and others of the
trips which had been taken up'the creek, before the sale, by Paull &
Shepherd—of Paull’s attempt to purchase Hardisty & Parsley’s lands.
In 1817, 1 agsisted, at the request of Mr. Thompson. in tracing and
fixing the location along the creek, from Morrison’s point to Alexan-
dria ; and finding many of the distances mentioned in the notes very
inaccurate, particularly in passing through fields, I asked young Mr.
Williams, the then assistant superintendent of Myr. Thompson, who
was setting down the notes of the survey I was making, how this
happened. He said that when they were making the location along
there, they did not wish the people to see them, or, if they did, to
know what they were about : they ran along creek, took the courses
across the fields, and, in some measure, guessed at, or mode allow-
ance for, the distance. 4th. I observed that Shepherd was making
very few single culverts, and, in lieu of them, was making double
ones, which I understood was to be charged to the Government, when
single ones would have answered every purpose—would have been
better ; and, in other places, no culverts were created where they
evidently were necessary. This I did, and still belicve an evasion of
his contract. 5th. In the Fall of 1818, asassistant superintendent, I
was aiding Mr. Thompson in making out the estimates in detail of
what sum would be necessary for Congress to appropriate to complete
the contracts. After we had gone through the particular contracts,
and designated the probable contents of the different bridges, and set
down the contract price, I observed that Mr. Thompson added 40,-
000 dollars to the 40,002 dollars, the contract price for the 4 large
bridges. I asked him why he added that sum. He'said there had
been some mistake in making the contract for those bridges. They
were only one half as large as they ought and must be, and that dou-
ble the contract price must be paid for them. 6th. The change of the
Tocation of the bridge near Shepherd’s house, under all the circum-
stances, made a strong impression on my mind, especially as I had
called on Thompson at the instance of Mr. McGiffen, who wrote me
from the city of Washington to do so, in the Spring of 1818, and told
him, or showed him the letter in which it was stated, that, if he, Thomp-
son, made this alteration, he would be removed from office, and be-
cause the change itself is so evidently made in subserviency to the
private interest of Shepherd, and in disregard of that of the public.
1 do not, at present, recollect any other particular fact which induced
my opinion of a connexion.

Interrogatories to William Huwlins, by the Counsel of Colonel Shepherd,
and his answers. ;

Ques. Do you know of any direct fact of the sﬁperintendent, ThO'mp?
son, having a share in the profits of any contractor, or in any agency
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whatever, touching the money concerns of any contractor, or in the
sales or exelianges of any dralts or bills of exchange drawn by him
or any other agent of Government for, or on account of, the mason
or roal contracts between Washington and Wheeling, or east of
Washington? If you have any such know ledge, state the particulars.

Ans, 1 know of no direct fact of Mr. Thompson having a share
with the profits of any contractor or sub-contractors on the United
States’ road, or in the sales of any drafts or bills of exchange drawn
by him or any other agent of Government.

“Ques. 2. What bid did you and Hardisty make at Wheeling ?

Ans. I believe it was 44 dollars per rod.

Ques. 8. While acting as assistant superintendent, and while-
Mr. Thompson was in oflice, did you not give a certificate of the
performance of his (Shepherd’s) contract, or of its being nearly per-
formed, and afterwards refuse to recognise that fact ? and if you did
s0, state your reasons for so doing.

Ans. dnever did give a certificate of the performance of Shep-
herd’s contract, while 'hompson was in office. A considerable
time after his_ (Thompson’s) removal, I gave Skinner a line, stating
that I considéred the stong part of Shepherd’s road completed : but,
to my recollection, I never have been called on to recognise that fact,
and therefore could not refuse.

Qms. 4y Have you any Lnuwledge of the reasons of Mr. Thomp-
son’s remov ‘%ﬁ om office, Oﬂlm than you have before mentioned ?

Ans. e nots

Ques.. 5 Have you any tecollection of a letter of instruction from
Mr. 'Ilhﬁmpqml, toq(,hm"‘ the finishing of the road east of Alexandria,
written for your ‘goveenment, and that of the contractors, shortly be-
fore Thompsen’s lemnval‘fmm office ?

Ans. T have. .

Ques. 6. = Did that letter of instructions, or any other act of Mr.
Thompson’s, induce you to form or declare your infention to retire
from office 2. and if s6; state whether you were advised to remain ;
and if so, state by ‘éhpll), and for what reasons ?

Ans. The letter did not induce me to form or declare my intention
to retire from office ; but, in consequence of the equivocal and uncer-
tain instenctions of Mpr, Thompson, a censiderable time before the
date of that letter, L,hbadisome thoughts of declining, I named it to
M. MeGifiin : he said I had better continue ; that, if I shonld decline,

there would not be any person en his conir d(‘t to give instruetions ;
that he would have to do as he had done before my appointment, to
hire some person to take grades, measure, &c.

Ques, 7. What was the import of the letter aforesaid ? Did it
not point out what was necessary to be done on each section? Did
it not require a great amount of additional labor yet to be done ?

Ans. The letter contained general instructions of the manner,
and what it would require to finish Mr. McGifin’s contract: it
pointed out what was to be done en each sub-contract, w!uch was
considerable. +
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Ques. 8. At the time when Mr. McGiffin requested you to re-
main, as you have stated, did you or did you net undepstand, from
him or otherwise, that a change would be m.ule in the principal of-
fice?

Ans. I did not understand, from Mr.. McGiffin or otherwise, at
any time, that a change would be made in the principal oftice ?

3 Ques. 9. Is the paper now shown to you, the bid put in by you

'ﬂ.ml Hardisty, the bid to which you allude, in these words e We
will make section 18, western division of the United States’ ruad
the pleasure of the superintendent, for forty-four dollars per -
and complete the same by the first Janvary, 1819. &

WILLIAM HAWKINS, -
RICHARD HARDISTY.”

Ans. The bid was not handed in by me : I wrote it, and gave it
to Hardisty. The paper now shown, I believe,is the bid I wrote for
Hardisty to putin. Ihave no recollection of signing any‘@ther.

Interrogatories on the pm:t of Gm:"ernmem. i s o

Ques. 1. Prevmn-a to the letter of mstl ﬂctlans from J‘hnm;;m, to
which you refer, was there not an examination of M" MeGiffin’s
contract ? At whose instatice, and by whom made ? State, gene-
rally, all you know on this sulijeet. ¢

Ans. Previous to the letter of insteuctions farwarded to me by
Mr.  Thompson, I frequently heard Mr. McGiffin say that he - would

have an examination of his road ; that he did not h ieves lt"':._‘l the
width. depth, &c. required by the contract, n:’%!y,
quested to attend at Alexandria, on a day appumted for the purpn‘se

of commencing said examination, Mr. McGiffin came early in the
day, and we commenced the examination. u;e time in the day, we
were joined by My Thompson, .who left us that night, or'&’earfxin the
morning, and did not again join us until the'work was finished. Mr.
McGiffin, Keilen, (who was then doing business for Thompson,) and
myself, continued the examination until we went over the whole of
MecGiflin’s contract. The examination, T always undsr@nod was
made at the particular instance and request of Mr. McGiffin.. He
took down, in detail, the state of the read, from*wkich I believe and
have no doubt, T hnmpimn s letter of instructions to me was made.

Ques. 2. After the receipt of that letter of instructions, did not
Thompson pass over the road with some of McGiffin’s sub-eon-
tractors ? Did you receive instructions afterwards in parol or in
writing ? if in parol, by whom and what were they, and what your:
answer !

Ans. I do not recollect of seeing Mr. Thompson on the road after
I received his letter of instructions. I understood, I think, from
©Capt. Loomis, that he had been on his road. I received instructions
froin Thompson, through Captain Loomis, that I need not live up to
the particular letter of my instriictions ; that I might dispense with
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stoning a part, and wished me to direct him to gravel a part of his
road. I told Loomis T would not depart from my instructions with-
out written directions. Loomis went to Thompson, but did not bring me
any written directions. 1 think he told me Thompson would be up
in a few days ; and I understood Thompson was to pass two or three
miles of Loomis’ road the very day that he was removed from office.

Ques. 5. Had the sub-contract of Loomis and Co. been accepted
and passed at that time, and in the state it then was ? Would it not
now have been impassable for heavy wagons ? :

Ans. Had Loomis and Co.’s sub-contract been passed and ac-
cepted at that time, I believe it would have been impassable for heavy
loaded wagons at this tine.

Ques. 4. Relate all you may know touching the fact of Thomp-
son’s intention to accept of that sub-contract, and when.

Ans. T believe 1 have already stated all that I know as to
Thompson’s intention to accept of that contract.

Questions by Shepherd’s Counsel.

Ques. 1. 1Is it your opinion that Mr. Thompson shared profits
with any of the contractors on the road from Washington to Wheel-
ing, either directly or indirectly, en the contracts or sub-contracts,
or in the sale of any draft or drafts, or exchange, or otherwise, to
any amount, or in any manner ? If you have any suspicions of this
kind, please to express the reasons of this suspicion.

Ans. T have already stated my apprehensions of Thompson’s be-
ing connected with Col. Shepherd ; and have very strong suspicions
of his being connected with Paull, Woods, and Steinrod. I do not
recollect of having any conversation with him on the subject of the
sale of drafts, and never had any suspicion or formed any opinion on
this subject.

Ques. 2. In what sert of bank paper were the laborers paid under
Mr. McGiffin’s contract ? In what sort of paper were the debts due-
from the 8overnment paid ? Were not the payments made to the la-
borers in Country bank paper ? And if so, what was the difference
between such paper and the Government paper ! In exchange foree
Government debt, was not other paper of less value bought up, and
paid to the hands by the principal contractors, or any of them, or is
not such your opinion? If you are of this opinion, state your rea-
sons for this'opinion. In particular, have you not knowledge of the
fact, or have you not veason to believe, that such was the course of
business followed by Mr. Thompson ! And what have you at any
time heard Mr. McGiffin say in respect to the sale of such drafts or
checks? Or, if you have not heard Mr. Thompson say any thing on
this subject, what have you heard Mr. McGiffin say ? What have
you heard any other contractor say ?

Anps. I know but little of the payments made by Mr. McGiffin, but,
so far as I do know, they were sometimes in the common paper of the
country, and sometimes in silver ; and I know that he was very par-
ticular in paying his laborers in good money, and such as would suif
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the particular purpose for which they wanted it. I knew of one case
in which he sent 100 or 150 dollars by Samuel Caldwell to some of
his laborers, which was exchanged, by some means, for Ohio paper.
McuGiftin made inquiry for, and collected all he could, and gave in
exchange such paper as answered their purpose. I am not able to
state what was the difference between such payments and Govern-
ment paper. I do not know that paper of less value was bought up.
My opinion as relates to Mr. McGiftin was, that he frequently had to
borrow money from the storekeepers and banks to pay his laborers,
and would pay them with drafts. I do not recollect of ever having
any conversation with Mr. McGiffin on the subject of the sales of
such drafts or checks. ,

Ques. 3. At what time, and about what, did a misunderstanding
begin between Thompson and yourself, if there ever was such a mis-
understanding ?  And at what time between Shepherd and yourself ?

Ans. There never was any misunderstanding between Mr. Thomp-
son or Mr. Shepherd and myself. e

Ques. 4. In what paper or money were the sub-contractors under
M¢Giffin paid? If in country bank notes, what was their value com-
pared with the notes of the bank of the United States? To be more
particular, were there any means used to exchange those papers; and
if there'were such means, what were they ? g X

Ans, Sofar as it came to my knowledge, McGiffin’s sub-contrac-
tors were paid in specie, and the current bank paper of the country,
such as saited the laborers ; what the difference in value was, between
such payments and the notes of the bank of the United States, I know
not. I know of no means used to exchange these notes ;. there was a
difference in value between the notes of the country bank, and those of
the United States bank. I have frequently heard McGiffin ask his
sub-contractors, what particular kind of money would suit them, and
would pay in such money as they wanted.

Sworn and subscribed 7th November, 1821.

WILLIAM HAWKINS.

Tuterrogatories exhibited to Richard Hardisty, on the part of the Go-
vernment, 1st day of November, 1821.

Question 1. When Col. Williams and Josias Thompson were
runving a line up Wheeling creek, near your house, what did Williams
‘then say was the object of running that line, and when was this ?

Answer. In the Fall of 1816. shortly before the sales of the na-
tional road, Col. Eli Williams and Josias Thompson, with their hands,
were surveying along the creek, near my house, where I then lived ;
after they had passed up above it some distance, Col. Williams return-
ed nearmy door : we spoke, and he ohserved that they wereidle, wait-
ing for some answers or insfructions from the Government, and were
employing themselves taking the meanders of the creek. I then sup-
posed the statement of Williams to be sincere, and that he had dis-
closed the true object; since, however, the road was placed there,
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without any other location or survey known to me. I have believed,
and still do believe, that his object was to conceal his real design of
making the road along the creek.

- Ques. 2. Were you employed, when, and by whom, to procure
releases of the privilege of the road to pass, and to take materials ?
State all that toek place touching this subject.

Ans. On the Sunday before the sales at Wheeling, Ninian Beall
called on me with a paper, said to be from Col. Williams, and which
was a release of damages for taking the road through the lands of in-
dividuals, and of materials for the road, as 1 believe, and said 1 must
go with Lim early the next morning, and get it signed by the owners
of land along the creek : that, if this release was obtained, and taken
to Wheeling before 12 o’clock, the road would be taken along the
creek instead of the «hill route.” I accordingly accompanied Mr.
Beall on Monday morning, and we obtained as many signatures to
the release as we could ; we could not obtain all, some vefusing to sign,
and others who owned lands there, not living near enough to be called
on in time to return to. Wheeling : we went on to Wheeling, and ar-,
rived there about one o’clock, P. M. I did not ge into the house where
the Commissioner Williams was ; Bell did, and immediately after
came to me, and told me the road was sold out, and that it was to-'go
along the creek, instead of the ¢ hill route.”* I then believed there
was some juggling in the business. and that at all events it was wished
to place the contract in as few hands as possible ; some time before the
sale of the road, Col. Paull and Shepherd passed along the creek a
number of times : this was not the usual road then travelled, nor do I
recollect to have seen Paull pass that way before. Col. Paull wished
to purchase my land, and I have understood made proposals to James
Pursly to buy his land; further up the creek, and near Alexandria ;
he gave as a reason-that his wife was sickly, and he wished to couie
to this partof the country where he could hold slaves.  After the road
was decided to be taken along the creek, I, from these circumstances
helieved, and still do believe, that Paull and Shepherd were informed
that it would be made there.

Ques. 5. What opinion have you formed, and from what circum-

stances, as to an improper connexion between Thompson and Shep-
herd ? %
Ans. From all I have seen and observed—part of the circim-
stances I have already detailed—and from seeing 'Thompson and
Shepherd so much together, and Thompson’s care of Shepherd’s in-
terests in the making of some contracts; from sham quarrels, as I
supposed, so frequently happening between them, and they still being
on good terms, 1 have believed, and frequently heard it talked of,
that there was an improper and secret understanding or connexion
between them. This is merely an opinion.

Ques. 4. Were the contents of the little bridge built by you near
your large bridge, entered in Thompson book of measurement? If
not, what reason did Thompson give you for not entering it ?
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Ans. I built this and the large bridges under a contract with Skin-
ner, who had taken a large contract for mason work from Shepherd.
I had previously advised Thompson to erect a culvert there, and he
seemed at one time to consent to it, and told me 1 might. In the in-
terview, however, he observed that he did not know how it might
affect Shepherd’s contract ; that he would examine his notes and see :
and parted with me, telling me that he would send me written direc-
tions on the next day. He did so, and the order was to build a small
bridge. I commenced ; had raised the abutments, and put on the cen-
tres ; and he said it must be raised higher. I took down the centre
posts, and put in longer or higher ones, and built the arch as then di-
rected. After it was completed, I was ordered to take it down, and
build a double culvert: I refused, and said I would have nothing more
to do with it. Skinner afterwards took it down, and converted it
into a single culvert, When Skinner and myself__attempted to settle,
he refused allowing me for this little bridge, giving as a reason that
it was not contained in Thompson’s report, or book of admeasure-
ments. I called on Thompson ; stated to him what Skinner had told
me. He shewed me a book of admeasurement, as I supposed, in
which it was, and gave me an abstract ; but stated that he had not re-
ported it to the Government, because Skinner had disobeyed his
orders, and had made it a single instead of a double culvert.

Ques. 5 State every thing you may know, touching the contract
made with Steinrod for the section of road originally taken by Cof-
field ? '

Ans. After the man, for I do not recollect his name, who had
taken the road from the east foot of Wheeling hill to Good’s run, had
left it, I was informed by Thompson that it was to be disposed of, and,
in connexion with Mr. Hawkins, put in a bid at either about 39 or
44 dollars per rod, I am not sure which, but believe it was 44 dollars ;
a few days afterwards, Thompson told me Steinrod had taken the
~ contract. I asked the price, and he told me 86 dollars per rod ; of
this I am not positively certain, but itis my belief, I never knew or had
any information that it was open for proposals alter the day I bid.
Had 1 supposed that it would have been permitted to be made where
it now is, I would have done it for, at most, 30 doliars per rod.

I consent that the testimony of Hardisty’s be now considered as
closed, and be good without his further attendance. It being conceded
an the part of the Government, that the bid of Hardisty was 44 dol-
lars per rod.

20th November, 1821.

P. DODDRIDGE.

Interrogatories on the part of Government, exhibited to William Witham,
Esq., and his answers thereto, taken 8th November, 1821,

Question 1.  Did you see Col. Eli Williams and Josias Thompson
surveying along the creek near your house ! When? and what did
sither of them say was the object of that survey ?
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Ans. In the Fall of the year, before the sale of the road, Col
Williams came to my house, and asked permission to pass through my
fields, towards Alexandria : the surveyor, but I do not think it was
Thompson, and hands, were along. He said they were taking the
meanders of the creek, in order to connect it with the other survey or
location of the road.

Ques. 2. When and by whom were-you first informed that the
road would be made along the creek ?

Aus. On the Monday morning after the sale at Alexandria, and
on the day that the road was sold at Wheeling, Ninian Beall and
Richard Hardisty called upon me, and presented a paper, purporting
to be a release of damages for the road to pass, and for materials. I
signed it ; this was the first information I received that the road was
to pass along there.

Ques, 3. Between the period of the survey and the sale of the
road, did you see Woods, Paull, and Shepherd, or either of them, pass
up and down the creek ; and was it the usual route ? £:

Ans. 1 neversaw either of those gentlemen pass that way before the
road was sold, to my knowledge; it was not the usual route travelled.

Ques. 4. Were you at the sale at Alexandria ? and did you not hear
any thiug about the road passing down the creek ?

Ans. 1 was at the sale at Alexandria, and heard nothing of the
road passing down the creek. John Mayes told me he had heard
Williams say, if Pearson did not relinquish, he did not care a damn,
he had a cure in his pocket. I saw Pearson, and told him what I had
heard, and he said he did not care a damn. 1 felt a great interest in
the road passing near me, and if I had heard of it being likely to come
near me, I should certainly have recollected it. :

Sworn and subscribed the 8th Nov, 1821.

WILLIAM WITHAM,

Interrogatories exhibited to James Pursley, on the part of Gocvernment,
and his answers thereto, 8th Nevember, 1821.

Ques. 1. Did you see Col. Williams and Josias Thompson making a
survey along the creek near your house ? When ? What did either of
them say was the object of making that'survey ? '

Ans. In the Fall, before the sale of the road, Isaw Williams, a sur-
veyor, and his hands, passing along the creek, near my house : I do
not think Thompson was along. 1 went down to them, and asked
what they were doing ; I don’t think they made me any answer. With-
am was there, and told me what he bas already stated—that they
were taking the meanders of the creek, to connect it with the other
location.

Ques. 2. Between that period and the sale of the road, did yousee Col.
Paull, Woods, or Shepherd pass along by you? And was this the
usual route at that time ? and did either, and who, offer to buy your land ?

Ans, Between this period and the sale of the road, Col. Paull cal-
led on me, and offered to buy my land, and we had agreed about the
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price of {he land on which I lived ; I declined selling that place, un-
less I sold anoiher place down the creek. e said he would rather
not have that, but {inally said he would take that also. He asked
whether it laid on the creek, and was told it was thirty rods from it.
Paull said he would rather it was on the creek ; if it was, a few hun-
dred dollars would be no object to him. Upon his stating this, I be-
gan to think there might be samething under it, I finally told him I
would not close the bargain till 1 had consulted my beother : he insist.
ed on closing it then ; that, if he did not get mine, he had his eye on
other places, and mentioned Hardisty’s and Williamson’s. Col. Shep-
herd was not in company with Paull, nor did he even make any offer
to buy my land ; think 1 saw him pass along there, but don’t know cer-
tainly whether it was before or atter the sale. On the day of the sale
of the road at Alexandria, Col. Woods called on me. and wished to
know whether I intended to let Paull have my land. I told him I would
write to him, Paull, at St. Clairsville, and let him know in a few days :
we went to Alexandria together,

Ques. 8. When, and by whom, were you informed first that the road
would be made on the present route ? ; :

Ans, After I went to Alexandria, on the day of sale, Samuel Bu-
chanan came to me, and told me the road would come by me, up the
creek. I said I reckoned not: he said it would : I repeated what he
had told me, frequently, during that day, and heard him tell others,
but never knew how he came by the information.

4th. What was the number of acres in each tract ; and was not the
price offered by Paull a good one, without any view to the road ?

Ans. 'T'here isabout 150 acres in the place on which I live, and there
isabout 112 acres in the other. The price offered was a good one, say
20 dollars all round for both, per acre ; withoutany view of the read.
I don’t think it was more than a good price for the house place. I
would have taken less for the other.

Questions on the part of Col. Shepherd.

Ques. 1. Inall your conversations with Col. Paulland Woods, or
either of them, had Col. Shepherd any thing to say or do, or was he pre-
sent? As to the price offered you for both tracts of land, by Col. Paull,
considering the value of money and lands at that time, was the price
offered you extravagant ?

Ans. Col. Shepherd never was present, nor had he any thing to do,
so far as I know, with the propositions or conversations of Paull or
‘Woods ; the price, I think. was a little extravagant for one, but not
{for the home place ; taking them rogether, I think it was a little sa.
1 don’t now distinctly remember that he was to give me 20 dollars per
acre for both places : the house place [ know was to be at that price. |

Sworn and subscribed the 8th November, 1821.

. JAMES PURSLEY.
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Interrogaiories exhibiied to Williaan Hall on the part of Government.

% Ques. 1st, Did you see Col. Eli Williams and Josias Thompson runn-
ing a line near your house ? When, and what did eithcr of them say
was the ohject of running that line ?

Ans. In the Fall of the year 1819, I think about sceding time, I
saw Williams and Thompson running a line near my house ; neither
of them disclosed to me the abject of running that line.

Ques. 2d. When, and by whom, were you first informed that the road
was to pass where it is made, near your house ? Were you applied to,
and by whom, to purchase your land ; and when ?

Ans, On the day of the sale of the road atr Wheeling, I was, for
the first time, informed that the road would be made where it now is,
by Ninian Beall and Richard Hardisty, who presented a release,
which I signed.  On the Thursday preceding the Saturday on which
the sale of the road was made at Alexandria, Col. Paull called on me,
and wished te purchase my land; he offered me 18 dollars per acre,
and [ offered to take 20 dollars per acre. He went away, and was to
call next morning ; he did call, but I was absent, and did not see him
till after the sale ai Wheeling and L was informed the road would
pass by me. He never afterwards mentioned the subject to me. As
soon as I found the road was to pass where it now does, I believed,
and still believe, that Paull was apprized of it before he made the of-
fer to buy my land. I asked the 20 dollars per acre, supposing and be-
lieving the road would pass the ¢ hill route,” and would not have
taken less. If I had known the road was established where it now
is, I think I should have asked between 30 and 40 dollars per acre.

Sworn and subscribed 15th November, 1821.

WILLIAM HALL.

Questions to William Hillen on part of Shepherd.

Ques. 1. While Josias Thompson was in office, as superintendent,
were or were you notemployed as a clerk in his office ; or, if not, how
employed ? It at all employed by him on his business, when did that
employment commence, and when terminated ?

Ans. I was employed as a clerk in the office of Josias Thompson,
late superintendent : commenced in September, 1818, and left his em-
ploy in November, 1819.

Ques. 2. Have you, at any time, heard conversations between Thomp-
son and McGiffin, touching the right of McGiftin to receive drafis or
draw money from the Government ? if you have, then state particu-
larly what these conversations were, when they happened, and every
thing attending them.

Ans. I have never heard any conversations between Thompson and
Me@Giftin, respecting the right to draw money from the Government.
I have heard Thompson say, about the time the appropriation was
likely to run out, that he had given McGiffin a diaft for 2 large sum
of meney, I believe about 30,000 dollars, to enable him (o go on with
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his contract : at the same time, said that he knew the money was not
coming to him.

Ques. 3d. If you heard any thing touching such drafts or checks for
money, or touching their sale or discounts, and touching the profits of
such sale or discounts, then state particularly what you have heard,
and when, and from whom.

Ans. I recollect Col. Shepherd getiing a draft in the office after he
had received it. Thompson-asked him if he was going to get the cash
for it at Wheeling. Shepherd replied he believed so. Thompson
told him he had better sent it on to Wasliington, for he knew how he
had been treated in Wheeling. Shepherd said he had no person to
send it with to Washington. Thompson then said he wonld send his
son, and it should not cost him any thing. Shepherd took the draft
away with him.

Ques. 4. If you have atany time lieard any thing said in the office re-
specting Shepherd’s right to draw money, when brought in competi-
tion with McGitlin’s right, then staté what you hiave heard on this pav-
ticular, when, and from whom, and on what eccasion.

Ans. I have never heard any conversation touching the right of
MecGillin or Shepherd to draw money. ;

5the Under any civcumstances, and when, to whom, and for what
purposes, have drafts been given before due or earned ? If you know
of any such circumstance, state the particulars.

Ans. I know nothing touching this subject ; except what I have
related in my answer to the 2d interrogatory.

Interrogatories to witness on the part of Government.

Ques. 1. You state you were in the employ of Thompson, as a clerk
or assistant.  Did not a difference occur between you and Thompson,
and if so, what was that difliculty in relation to the amount of your
pay, and especially as regarded compensation for your assistance, in
tracing the location between Washington and Brownsville? By
whom was this controversy settled ? By whom, and when paid the.
balance due you ? _ ;

Auns. ‘There was a difficulty occurred between Thompson and my-
self, regarding my pay. When I first engaged with ‘Thompson, I
was to be paid according to my merit. We started to locate the road
from Brownsville to Washington ; and after it was finished, he left
me at Washington to survey on from that to Wheeling ; and when it
was done and presented him with the notes, he seemed pleased with
them. [ remained with him, and shortly afterwards he made out his
quarterly return, in which he charged, on account of incidental ex-

penses, four dollars per day, for my services for the term of twenty-
~ cight days—the time from which we went on to Brownsville, and
veturned to Wheeling ; and I receipted to him at that time for the
money, as it was necessary for bim to send on the receipt. He ac-
companied the quarterly return with a letter, stating to the Secreta-
ry that he bad engaged e as an able assistant. 1 continued with:
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him in his office till his removal—we then made out the returns again,
in which he charged on the same account of incidentai expenses,
three dollars per day, for my services, for all the time which was not
embraced in the former account and receipt; I receipted for this also.
When he was removed, it became necessary for me to seek other em-
ploy, and he and myself came to a seitlement. Thompson drew up
my account, in which he allowed me ane dollar and a quarter for the
twenty-eight days, and one dollar and a half for the remainder of my
time. I would not agree to this, and claimed the sum he bad charged
the Government on iy account. He refused to allow me this sum,
telling me he had not settled his affairs with the Government, and
did not know whether they would aliow him even itfur these ciarges or
not ; Ltoldhim 1 did not think he ought to have charged the Government
with these sums uniess he thought it just. It 1 was not entitled to
that amount, he ought nut to have charged it. 1f I was entitled to
it, L ought to be paid. He told me he would do nothing else, but
that, viz : allow me the $1 25 and the $1 50, or I must await the
result of a settlement between him and the Government. I withdrew
from him, and after consuitation I was advised to see him. He met
me some time afterwards, and told me he would not, for any considera-
tion in the world, have any misunderstanding with me, and that
surely he and myself could settle the business ourselves. I told him
I had no objections, and wished it settled in a fair and honorable
mauner. He said he had no money or means of settling with me,
hut he would give me his notes or security, er any property he had.
I told hint this would be of no use to me, as I was in want of neces-
saries for my family, and I could get nothing for such security. He
then told me he expected to get some money from Shepherd, and that
he would then pay me; orif I would go to Shepherd, and ask him,
he, Shepherd, would let me have some on his account. 1 waited on
Shepherd, and related the whole transaction to him. He told me
he could not let me have any money on his account, there was nothing
coming to him, but that Thompson was considerably in his, Shep-
herd’s, debt. I went back to "T'hompson, and told him the conversa-
tion between meand Shepherd. He then told me to wait and he
would see Shepherd himsell'; I did wait some time. Ina few days,
Thompson and myself went to Shepherd’s together ; we then set-
tled our business, and Thompson allowed me the sum he had charged
the Government for my services. He had sold a horse for sixty dol-
lars, and had a note, which I got in part; the balance was settled by
Shepherd for Thompson. 'This took place alter the appointment
of the committee of examination, and about the time they were
coming on here. I don’t know, but I expect Thompson and Shep-
herd had their notice of their appointment, and that they were com-
mg on.

gQues. 2d. What do you know and what have you heard Thompson
and Shepherd, or either of them, say, in regard to the ownership of
the tract of land on which Thompson resides ?

16
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Ans. I do not recollect to have heard Thompson or Shepherd say
any thing in vegard to the ownership of the tract of land on which
Thompson resides.

Ques. 3d.  What do you know of the payments made to Krepps,
on account of the contract of Gomly and Bond ; did Krepps receive
all the money for which he gave receipts?

Ans. When posting up Thompsen’s cash book, I discovered that
a draft for $ 1,000, on account of either the contract of Gowmly and
Bond, or on account of Gomly’s contract, I am not sure which way
it was, had been drawn, and that the amount had been divided, and
$ 500 charged to each contract. I asked Thompson how I would
dispose of this on his book ; he told me to let it stand, as it was $ 500,
and $500 to the other contract. He said that when he drew the
draft, he thought it had been coming to that contract, but afterwards
found it would not bear it; that the one contract would bear it, and
the other would not. "Thompson said, that, in point of fact, Krepps,
who had stepped into the shares of one of them, would loose that
mouey ; but he, Krepps, knew nothing about it.

Sworn and subscribed, the 19th November, 1821.

WILLIAM KILLEN.

WasniNgToN, January 19th, 1822.
The Hon. W. H, CRAWFORD :

Sir: In obedience to your instructions, bearing date the 27th
April, 1821, we have taken the testimony of such witnesses as Col.
Shepherd thought proper to produce, and also such as we deemed
necessary, and whose attendance we could procure, on the part of the
Government. Under all the circumstances of this case, we have not
judged it necessary or proper to add one word of explanation or com-
ment. ‘L'he characters, standing, and relative connexions of the
different witnesses, are pretty clearly developed in their own testi-
mony.

We are, respectfully,
Your obedient servants.
A. LACOCK,
THOMAS McGIFFIN.

Testimony in relation to the claim of Col. Moses Shepherd, taken in the
presence of the Commissioners on the part of the United States, and
in presence of Col. Shepherd and his counsel.

Personally appeared before me, Josiah Chaplin, a Justice of the
Peace for the county of Ohio, William Killen, who, being duly sworn,
deposes and says, that he acted as an assistant and clerk to Mr.
Thompson, from 1818 to 1820 : that he measured a portion of the
mason work within Col. Shepherd’s contract, a part in conjunction
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with Mr. Thompson, and the balance was measured by Mr. Thomp-
son : that the calculations were all made by himself: the major part
of the work was measured in conjunction with Mr. Thompson : says,
further, that he believes the calculations were correct; says that the
subcontirractors were in the habit of calling, as the work progressed,
for abstracts from Thompson’s books, for the purpose of drawing their
money from Col. Shepherd; Mr. Thompson and himself, when en-
gaged in measuring the work, were in the habit of removing the
earth from the foundation, for the purpose of ascertaining the exact
quantity of work completed : when we could not arrive at certainty
in this particular, we were in the habit of requiring affidavits, as to
the quantity, from the hands employed., Believes that the measure.
ment made by himself, and that made in conjunction with Mr. Thomp-
son, was correct. In all the work measured by himself and Mr,
Thompson, in conjunction, witness carried the tape and made the cal.
culations,

Cross-examined.—Witness says that the amount of work measur-
ed by himself was very trifling : says that they were in the habit of
measuring the work as often as every other week. This measure-
ment, however, was not relied upon as correct. It was the final
measurement of the work upon which we relied. The final mea-
surement was made when the work was nearly completed. This final
measurement was made shortly before the removal of Mr. Thomp-
son from office. In order to arrive at accuracy in the final measure-
ment, in many cases we removed the earth from the foundation, to
the distance sometimes of six feet. This was done when we had any
doubt as to the accuracy of our first measurement. Mr. Thompson,
in no instance to my knowledge, received the work from the subcon-
tractors without an actual measurement by himself. In some cases,
Mr. Thompson received the measnrement from the masons, for the
purpose of enabling them to draw money. The four contract bridges
were measured by Mr. Thompson and myself, after they were com-
pleted: At the bridge near Col.Shepherd’s, I suppose the foundation
must be six feet below the surface; the earth, however, has since been
removed by the creek ; it may be mere. I am not able to recollect
the exact depth ; the foundation rests upon the rock. This bridge
was measured by Mr. Thompson and myself, in 1820,% before the
removal of Mr. Thompson. There was a small portion of the light
side walls finished agreeably to the original contract, previous to the
receipt of the directions to substitute heavy stone coping and clamp-
ing ; but in no instance was the alteration made when the work had
been thus finished, to my recollection. The culvert near Shepherd’s
house was never altered after it was first built, to my recollection,
The culvert and wing wall mentioned in the third item of Col. Shep-
herd’s account, were not measured by Thompson nor by deponent :
does not know why it was not measured. T'he wall which forms the
fifth item of Col. Shepherd’s account was ragged off after it was

* The witness has mistaken fhe dafe of Therpsons removal = it was in 1819.
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finished, by the direction of Thompson. The length of the wall will
appear from the returns now in the office of the Secretary of the Trea-
sury. - As to the extra expense, thereby incurred; deponent cannot
say. Deponent says, that, at the time of the last measurement made
by Thompson and himself, the wing wall and culvert near Shepherd’s,
which constitutes the third item of his account, were not finished ;
very little, however, remained to be done. There are two culverts
at Thornburgh’s, aud one at Killen’s., These culverts were never al-
tered or removed to my knowledge. The location of the bridge near
Col. Shepherd’s was changed after the contract was entered into ;
deponent believes for the purpose of getting a foundation. We made
an experiment when the bridge was first located, but no foundation
was found short of nine feet. I once heard a conversation between
Col. Williams and Mr. Thompson, in relation to the location of the
road along the creek from Alexandria to Wheeling, and they observ-
ed that the creck route was preferred, on account of the materials

and the water ; this was in 1818.
WILLIAM KILLEN.
Testumony of Francis Jelton,

Francis Melton, first being duly sworn, deposes and says : that he
made 456 dowells for Col. Shepherd, which were all used in the erec-
tion of the three bridges built by Col. Shepherd on the National
Road. These dowells would weigh from three-quarters to a pound
each. Iron was worth at that time, per hundred, by the ton, twelve
dollars and fifty cents : for a small quantity of it. he gave seventeen
cents per pound, by the bundred. Deponent worked for Col. Shep-
herd by the day, at one dollar per day and found. With suitable
iron, deponent could make one hundred in a day; but suitable iron
could not be obtained.  The dowells were worth, at that time, thirty-
seven and a half cents each ; they could now be made for half the
money. Deponent counted the dowells before January, 1825 ; since
that time, some of the dowells have been knocked off together with

the coping. _
FRANCIS MELTON.
Testimony of John Gilchrist,

 John Gilchrist, being duly sworn, deposes and says : in 1820, at
the request of Col. Shepherd, he accompanied the Commissioners ap-
‘pointed by the United States, to examine and measure the mason work
executed by Col. Shepherd. The Commissioners commenced at the
bridge near Mrs. Gooding’s: in measuring that bridge, we found it
to fall short of the measurement made by Thompson. Since that
time, I have examinad the measurement made by Thompson, and I
am satisfied there was more work than was allowed by the Commis-
sioners 'The mode adopted by the Commissioners, was, to dig a few
feet dowm, ynd then to drive an iron bar down on the insides of the
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walls, until it reached an offset, or was stopped by some other obstruc-
tion. This I consider, atbest, but guess-work, always going to lessen,
but never to increase the measurement. Fhe iren bar, driven down
with great force, with a large sledge, and being short at the point,
striking on an opening in the wall, or among small stones used for
filling up the vacancies, would penetrate some depth below the offset,
before its progress was stopped. There was a rule adopted by the
Comumissioners, which, I think, was highly unjust, and greatly affects
the interest of ihe contractor ; when their iron bar was too short to
reach the offset, in order to ascertain the heiglit of sections, and their
thickness, instead of taking the dimensions, agreeably to the notes
furnished them by the superintendent, when they found a section fall
short in the upper part of the bridge, where it could be ascertained
more easily, they would lessen all the other sections of the bridge, in
the same proportion or ratio with the sections measured at the top :
this was done by them without taking the trouble to sink or go down,
so as to ascertain the true measurement of the sections below. In
one of the bridges, situate west of Mrs. Gooding’s, and not far from
her house, the Commissioners reduced some of the walls considera-
bly, without any certainty of their being correct. When I remon-
strated, they appeared hostile, and said I had no business to dictate
to them, or to interfere with their measurement : they further said,
that all I had to do was to take down the notes as they did. In
1821, accompanied by Mr. Coulter, the bridge was remeasured by
us, in the presence of Messrs. Lacock and McGiffin, and we made it
ninety-four perches more than the Commissioners made it. This
bridge was never measured by Thompson, and I understood from
Col. Shepherd and others, that it never had been measured, and that
there were no notes in existence in relation to it. Deponent further
states, that himself and Mr. Lawrence accompanied the Commission-
ers in 1820, when the bridge west of Lartie’s, the bridge west of Mrs.
Goodings, the bridge opposite Mrs. Gooding’s, the bridge over the
mill-race, the bridge at Shepherd’s house, the bridge at Mrs, Foy’s,
and the two bridges near Bentley’s, were measured. In measuring
these bridges, we ascertained, that, in some instances, when we could
ascertain with certainty, it fell short of Thompson’s measurement in
thickness ; in some of the sections they agreed, and in one instance it
overrun. In the Fall of 1820, Lawrence and myself completed the
measurement of walls, which were left unfinished by Thompson, con-
sisting principally of parapets and foot bridges. For the work thus
measured by Lawrence, himself, and the Commissioners, Col. She__p-
herd acknowledged to deponent he had been paid by the Govern-
ment, Deponent further states that the following are the items which
he referred to as being paid for, viz : the foot bridge over Robert’s
run, the foot bridge over Morrison’s run, the loot bridge over
Shields® run, the foot bridge below Hardisty’s saw-mill, a part of
the side wall or foot bridge above Hardisty’s saw-mill, walls above
the arch on Faris’s mill-race, the bridge over Wheeling creek, at
Faris’s fulling mill, beginning at the !spring of the arch, the parapets
of the bridge east of Faris’s, the parapets of a bridge west of Faris’s,
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part of a bridge over Bell’s run, from the spring of the arch, amount-
ing m all to 3122 perches 20 feet and 10 inches. Deponent further
says, that the foregoing items were admitted by the Commissioners,
as he understood from' Col. Shepherd. Deponent further states, that,
in 1821, himself and Mr. Coulter, the one chosen on the part of the
Government, and the other on the part of Col. Shepherd, measured
one wing wall or extension at the bridge west of Mrs. Gooding’s,
(not measured by Thompson,) one culvert east of Mr. Shepherd’s
store, the side wall at the west end of the bridge by Shepherd’s house,
one two pipe culvert on Thornburgh’s land, one large culvert at
Craig’s Narrows, one three pipe culvert in Good’s lane, one three
pipe culvert at Smith’s, one three pipe culvert on Thornburgh’s land,
one three pipe culvert east of Fuy’s bridge, one three pipe culvert
within the side wall at Keefer’s Narrows, one three pipe culvert on
Craig’s spring brauch. Col. Shepherd acknowledgedthat he had been
paid for the above mentioned items according to the measurement
of Messrs. Gilchrist and Coulter, but claims to be patd according to
Thompson’s measurement. Deponent further states, that he understood
that the work thus measured by himself and Mr. Coulter, fel short of
the measurement made by Thompson : thinks that they were not fur-
nished with Thompson’s notes. Deponent further states, that he as-
sisted the Commissioners to examine the site fixed on by the locators
of the road at the ¢¢ Hackberry.”” It is the opinion of the deponent,
that there was no suitable foundation for a bridge at that place. At
the eastern end, or where the bridge was to stand, they dreve an iron
rod or bar 18 fect below the bed of the creek, without finding any
rock; on the western part or end of the bridge, they sunk the bar se-
ven feet eight inches below the bed of the creek, and then they struck
a rock. This sounding was about 25 feet neaver the hill, than where
the abutment would have stood. It would have been deeper to the
rock at the place where the western abutment would probably have
been placed, Deponent states that he run from the Hackberry the
course and distance on the original location to the present road ; he
then measured the road from the same point fo the point in the road
where the old location intersected. He found the present road to be
thirty-eight and one half perches more than the original location ; the
Commissioners made the difference fifty-three perches. This deponent
has heretofore given a deposition, which, on this point, he refers to for
greater certainty. He has not in his possession either the notes or
calculation. Deponent says that Col. Shepherd sustained a loss by
the error of the Commissioners in their measurement of $406. (This
sum is less by one hundred and two dollars and fifty cents, than is
exhibited in the second item of Col. Shepherd’s account.) In rela-
tion to the culvert and wing wall near Shepherd’s house, and which
constitutes the third item in his account, deponent states, that this
part of the bridge the Commissioners refused to measure in his pre-
sence, giving as a reason that it extended without the bounds of the
United States’ road. There is, at this point, a junction between the
United States’ road and a county road, at the east end of the bridge.
The wing wall is thrown back to receive the county road. Had ne
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road intersected at this point, the wing wall would have been carried
round the course of the road, in proportion to the northeast wing,
which would have been of greater magnitude than the present wing
wall. Deponent thinks that the culvert at this point is necessary.
If it had wot been located at that point, it would have been ne-
cessary to have built one at some other place on the road. If, how-
ever, the wing wall had been carried round, as before suggest-
ed, the culvert might have been dispensed with. 'T'he expense, if this
course had been pursued, would not have been lessened, but ra-
ther increased. There are, in this culvert and wing wall, according
to the measurement made by deponent, 116 perches 11 feet 6 inches,
amounting 1o the sum of $ 378 60, at $3 25 per perch ; this sum is
$ 597 50 less than the amount charged by Col. Shepherd, in the third
item of his account. Deponent further states, that the wall at Kee-
fer’s Narrows has the appearance of having been ragged off. The
wall is about two feet coping. In reference to the bridge called by the
Commissioners ¢ the broken-buck bridge,” and for which Col. Shepherd
claims an allowance in the sixth item of his account, deponent states
that he has examined this bridge, and found it bulged at the side walls
above the arch. It has been in this situation for several years ; is of
the opinion that the bulge does not increase, He is also of opinion,
that the materials and workmanship are good. States further, that
the bulge was produced in consequence of the side walls having
been of insufficient thickness to sustain the very deep filling on that
bridge, which was made principally of heavy clay. Deponent states
that in his opinion there is no immediate danger of the bridge falling.
'The stone used in the construction of this bridge are not of as good
quality as the stone in the two large bridges. They are as good,
however, as the stone used in the construction of most of the other
bridges. Deponent further states, that he has measured the heavy
coping on the following bridges, and found the awount thercof as
follows : the bridge over Wood’s run 466 fect; Deep Hollow bridge
257 feet ; Blockhouse bridge 225 feet ; bridge west of Carter’s 219
feet two inches ; bridge west of Gooding’s 178 feet five inches ; bridge
at Gooding’s 204 feet ; Broken-back bridge 162 feet eight inches Tt
is to be understood that the amount thus stated is running measure,
and amounts in all to 1,712 feet three inches. This coping, deponent
states, is dowelled with locust pins. Deponent did not know, of his
own knowledge, that all this coping was dowelled, but saw some of
the work dowelled in the manner stated, but presumed that it was all
dowelled. Deponent states that the stone, or the greater part there-
of, used in coping on the ¢ Deep Hollow bridge,” are not of good qual-
ity. From the action of the air, or from some other cause, they are
crumbling. Deponent believes that the balance of the coping is good,
though he has not examiued it recently. Deponent further states,
the bridge at Good’s, the Double Hollow bridge, the bridge at the
foot of Wheeling hill, and the bridge over the Race, are all coped with
flag-stone, from four to six inches in thickness. Deponent states that
the copings on these bridges are of the common flag-stone, dressed
and jointed, This deponent further states, that while Smith and hin-
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self were finishing the side walls at Good’s place, the Superintendent,
Mr. Thompson, directed them to take up the cording, or pavement,
under the bridge, and sink it about eighteen inches, so as to permit
the water to pass out of the run, without backing it over the bottom.
It was so done, and Shepherd paid deponent and Smith thirty dollars
for the same.

In answer to interrogatories put to him, deponent says: that the
mode adopted by the Commissioners, when the mason work was
measured, and the mode adopted by deponent and Lawrence, when
the work was remeasured, were not such as to enable them to arrive
at any degree of certainty. It was in a great measure guess-work.
In many instances where the work bad been previously measured by
Mr. Thompson, we found it to fall short of his measurement. From
the fact, that, in measuring work, when we could arrive at considera-
ble, and the measurement made by us not agreeing with the mea-
suremeiit reported by Thompson, it is my opinion that Mr. Thomp-
son was in the habit of receiving the statements of the workmen, as
to the quantity of work done. In some instances the measurement
made by us agreed with that made by Mr. Thompson ; in some it
feil short, and, in one instance, it over-run a small amount, Depo-
nent states, that he declined co-operating with the Commissioners
when they were engaged in measuring the mason-work, at the re-
quest of Col. Shepherd, who assigned as a reason, that the Commis-
sioners appeared hostile to him. Deponent further states, that he is
well acquainted with Mr. Coulter, the person employed by the Com-
missioners to measure the work, and believes that he is a skilful and -
experienced measurer, in whose accuracy reliance might be placed.
Mr. Coulter was engaged in the Fall of 1820. Previous to that
time, Mr. Hawkins was engaged with the Commissioners. Mr.
Hawkins, also, was a pretty good measurer ; but the same reliance
could net be placed upon his accuracy, not being a practical mason.
Deponent says, that he has heard the Commissioners say, that they
believed there was a secret understanding between Col. Shepherd
and the agent of the Government, and that they expected to prove it.
Does not recollect to have heard any other person express that opin-
ion. Deponent has had a good deal of conversation with Col. Shep-
herd, but never heard him say any thing which induced him to be-
lieve that such secret understanding existed. Deponent further
says, that, in measuring the wall east of Steinrod’s houses, after it
had been measured by the Commissioners, he found it to overrun
considerably. Deponent does not know whether that fact was ever
made known to the Government. Deponent further states, that, after
himself and Lawrence had measured one of the bridges, after it had
been measured by the Commissioners, and found it to exceed their
measurement, and so stated to Hawkins, he replied that he did not
see how that could have happened, as Gen. Lacock had required him
to make an allowance, as deponent was to come after them. Depo-
nent further says, that the coping on the bridge opposite Mrs, Good-
ing’s would have been worth two dollars per foot, and the balance of
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the coping one dollar per foot, provided Col. Shepherd bad been
apprised that the work was to be so finished at the time he com-
menced. Deponent thinks that the coping on the bridge dapposite
Mrs, Gooding’s might have been done in as substantial a manner as
the coping on the other bridges, at the same expense, that is, at one
dollar per foot. It would not. however, have been equal to what it
now is. Deponent says further, that the expense would be increased,
if the stone had to be quarried for that purpose alone. Whether such
was the fact in this case, deponént does not know. Deponent cannot
say how much the cost of coping would be inereased, because he does
not know the quarries, But, from his knowledge of the guarries in
that neighborhood, should say that the expense would be doubled.

In reply to an interrogatory by the counsel for Col. Shepherd, de-
ponent says, that, when he spoke of the plan adopted by him and others,
in measuring the mason work, as not being one calculated to arrive at
certainty, he did not intend to apply it to work left unmeasured by
Thompson. That was above ground, or near the surface, and easily

ascertained.
JOHN GILCHRIST.,

Question. Did you not discover from Thompson’s notes that the
abutments of the bridge opposite Mrs. Gooding’s had been measured
anil allowed by him twice in his calculation ?

Answer. 1 did discover that the abutments had been measured
twice in Thompson’s notes. It might have happened by mistake.

JOHN GILCHRIST,

Testimony of Josias Thompson.

Josias Thompson being first duly sworn, deposes and says, that he
was appointed superintendent of the national road, late in the Fall of
1816, and received his instructions the May following, and continued
te act in that capacity until November, 1819. In relation to the al-
teration of the wall, which forms the fifth item of Col. Shepherd’s ac-
count, deponent says, that, after the wall was built, he requested the
road maker to rag off the wall to about two feei thickness attop. In
lieu of carrying the wall to the height originally determined upon,
a concave pavement was made to carry off the water, and prevent
injury to the wall. The length of the parapet thus taken off was five
hundred and thirty-nine feet, amounting to 48 perches 12 feet. This
alteration was made by the road maker, and not at the expense of
Col. Shepherd. This wall was included in my admeasurement.
Does not know whether Col. Shepherd has received pay for it or not.
Deponent further says, that he directed an extension of a wing wall
at the <« Block House Bridge.”” T'his work wascom menced, and then
discontinued. Deponent does not recollect what amount of work had
been done, when he directed it to be discontinued. This bridge was
only partially measured by deponent. Says that this wall was dis-
continued in consequence of instructions received from the Secretary

17
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of the Treasury to lessen the mason work as much as possible; and de-

ponent thought it might be dispensed with at that place. Deponent

says, he ordered a wall to be built at the lower end of his plantation.

After the receipt of the instructions before alluded to, and after very

little of the work had been done, he ordered it to be discontinued. A

considerable quantity of stone had been hauled to the spot. Some of
them were taken by the road makers, someof them by Col. Shepherd, *
and some of them were buried in the sand by a heavy freshet in the

creek. Wing dams were afterwards used in place of walls. This

wall forms the fourth item of Col. Shepherd’s account. Deponent

thinks about one half of the stone were buried in the sand. Depo-*
nent has no knowledge of any of these stones having been used for the

benefit of the United States. Deponent does not certainly know that
any of these stones were afterwards used by Col. Shepherd, but his
impression is that they were. The excavation for the foundation
was about sixty feet in length. 'The length of the wall 50 feet. It
was four feet deep, and five feet in thickness, and contains forty perches,

and, at $ 3 25 per perch, amounts to % 130.  Deponent cannot speak
with certainty as to the quantity of stone remaining after the wall
was discontinued, but thinks there was about twenty perches ; none of
those were taken,to the knowledge of deponent, for the use of the
United States. Deponent further states. that for putting in dowells,
he gave ten cents each. Deponent further states, that the bridge called
by the Commissieners the “Brokenback bridge,’” was built accord-
ing to his directions.

I answer to interrogatories on the part of the United States, de-
ponent says, that he measured the mason work embraced in Colonel
Shepherd’s contract as it progressed. These admeasurements were
partial, and were relied upon as being correct. When it was not
practicable to measure the foundation, deponent required the affida-
vits of the men employed in building the work. These men were
sometimes employed by the day, and sometimes were sub-contractors,
and mnterested in the ameunt, 'This was done in the foundation of
four or five bridges. Deponent made only partial admeasurements
of the bridge at Bentley’s. This was done for the purpose of enab-
ling Colonel Shepherd to pay his workmen, and at his request. After
the bridge was finished, deponent measured the bridge at the request
of Colonel Shepherd, and made return to him.  No return was made
by deponent to the Government.

Question by Counsel. Wag the offsef at the bar of the bridge near
Carter’s house, on the outside thereof, directed to be built by you ?

Answer. Deponent saysthat some alteration was made in the lo-
cation of the bridge, but that an allowance was made Colonel Shep-
herd in the measurement. s

Ques. After the bridge built at Good’s was finished, did it not
hecome necessary to remove the pavement under the arch, and dig
the foundation deeper, in order to give free entrance and passage to
the water ?

Ansg. 1t did.
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Ques. After you gave directions to Colonel Shepherd, to have all
the walls coped with heavy stone, and well clamped, what amount of
work had been done agreeable to the original contract ?

Ans. But little work had been done.

Ques. Did the erection of the wing walls at Shepherd’s house
Tessen the expense to the United States, and were they not of essential
benefit to Mr. Shepherd ?

Ans.  The expense of the wing walls is about the same, by the
mode adopted. T'here is a county roat leading down by Wheeling,
and intersects the national road at the throat of the bridge. If any
other course had been pursued, the wing walls would have obstructed
the county road. It is of essential benefit to Colonel Shepherd.
Colonel Shepherd was interested in having the county road intersect
the national road at that point, and so, in the opinion of the deponent,
were the public generally.

Ques. What extent of wall was built at the « Blockhouse bridge™
by Colonel Shepherd, and why was it discontinued ? '

Ans. I do not know what extent of wall was built at that bridge.
It was ordered to be discontinued in consequence of the orders of the
Secretary to lessen the mason work.

Ques. Was there a culvert constructed by Colonel Shepherd at
Thornburgh’s, at-Bentley’s, and at Killen’s ? Were they taken up by
your directions when completed? if so, for what reason ? Were they
measured? and, if so, what was the amount ?

Ans. There were small culverts erected at each of those places.
They were taken up by my directions, for the reason that the water
could be better conducted over the road in a concave. They were
never measured.

Ques. Was the bridge at Mrs. Fay’s taken down by your order,
and directions given to enlarge it ? If so, what progress had been
made towards its completion at the time these directions were given ?

Ans. I have no recollection of any part of the work having been
removed. The abutments and piers were raised higher than was con-
templated in the original plan.

Ques.  Did you measure the work at the bridge near Mrs, Good-
ing’s, (her former residence,) as it progressed, and are you of opinion
that your measurement was correct ?

Ans. I did measure the work as it progressed, and am of opinion
that the admeasurement was correct.

Ques.. Was the location of the bridge near Colonel Shepherd’s
changed by your orders, after the work had commenced ? 1If so, why
was it thus changed? and what amount of work had been done, when
this change was directed ? .
~ Ans. The site of the bridge was changed by the directions of the
Secretary of the Treasury. No work had been done. There were
some stone hauled upon the ground, but they were convenient for use
at the present location. No extra expense was incurred in conse-
quence of the change of the site of the bridge.
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Ques. Was not the road from Alexandria to Wheeling' originally
located on what was called the ¢: Hill Route ?** and was not public
notice given, that proposals would be received for making the road
on that route, on a certain day, at Wheeling ?

Ans. Theoriginal location of the road was on the “Hill.”” De-
ponent does not recollect whether the notice for the receipt of propo-
sals specified the route. I am under the impression that it did not.

Ques. How long previous to the day of sale was the ¢ Creek
route” examined by yourself and Colonel Williams ?

Ans. 'The Creek route was examined in the Summer of 1816
The sale was towards the last of December, the same year.

Ques. At what time was the alteration determined upon ? and was
pubiic notice given of such alteration in the location of the road ?

Ans. The alteration in the location of the road was determined
upon, at the city of Washington, in the Fall of 1816. The alteration
in the location of the road was not made public until the Saturday
evening previous to the sale of the road, six miles west of Alexandria.
T'he reason why notice was not given as to the change in the location
of ihe road, was, the apprehensions of Colonel Williams, that the
persons owning land on the creek would nof release it to the Govern-
ment.

Ques.  Was information given, as to the alteration in the location
of the road, to any person or persons ? If so, to whom, and at what
time ?

Ans. Information was given to Mr. Campbell, Mr. Baird, and
Mr. McGiftin, of Washington. 1 believe that Colonel Paul was
also informed of it.

Ques. Was not the road between Claysville and Alexandria sold
on the Saturday preceding the Monday on whlch the balance of the
road was sold at Wheeling ?

Ans. I think it was.

Ques. Had you a conversation with any one at the time of the sales
at Alexandria in relation to the location of the road ? And did you
not say that the road would be made on the ¢« Hill ?*

Ans. I have no recollection of having such conversation, It is
possible, however, that I might, as that idea was held out.

Ques. At the time the « Creek route” was examined by yourself
and Colonel Williams, shortly before the sales at Whee]mg, were you
inquired of as to the object, and what reply was given ?

Ans. The examination was made in the Summer, as before stated.
Our only object in examining that route was for the purpose of the
location of the road, and, if inguired of as to the object, that reply
was given. We did not always give direct answers, as we were fre-
quently teased.

Ques. Was it not originally stated in your notes, or the notes of
Colonel Williams, that two of the bridges contracted for by Colonel
Shepherd were to be arches of 100 feet chord or span, and two of 75
fert span? And were you not inquired of whether those bridges
would not be made with two or more arches, instead of one, and w hat
perly was given ?
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Ans. Tt was originally stated in our notes, that two of the bridges
were to be of 100 feet span, and two of 75 feet span. 1 do not recol-
lect of having been inquired of in relation to the arches. On reflec-
tion, deponent thinks that the plan of these bridges was originally
drawn with three arches. and exhibited at the sales. 'The sales were
conducted by Colonel Williams, and the contracts made by him. As
Superintendent, deponent considered himself authorized to change or
alter the plan,

Ques. After the contract between Colonel Shepherd and the Go-
vernment was entered into for the erection of those bridges, were you
emprwered by Colonel Shepherd to sub-contract for the building of
all or any of them ? Was application made to you for that purpose 2
If so, by whom, and what reply was given?

Ans.. I never was empowered by Colonel Shepherd to make con-
tracts for the building of those bridges, or any of them. Nor was I
ever applied to for that purpose.

Ques. Did you ever intimate to any one that you would like to be
engaged in some of the contracts for mason work, or in building the
road ? and did you observe that there would be no harm in it, if it was
kept secret ?

Ans. I never did.

Ques. Did you ever say that Colonel Shepherd was a very bad
manager, and that you would not sanction the contract between hLim
and Colonel Paul ? :

Ans, I do net recollect that I said I would not sanction that con-
tract. Thinks it probable he did say Shepherd was a bad manager.

Ques. When the route along the creek, from Morrison’s poirt to
Alexandria, was examined by yourself and Col. Williams, was not
the object of such examination withheld from the owners of the land
on that route ?

Ans. I do not recollect that we were inquired of by any one, in
relation to the subject. J

Ques. Were there not double culverts built by Col. Shepherd when
single culverts would have answered the same or better purpose ? and
did not Col. Shepherd receive or claim an allowance for such unne-
cessary work ?

Ans. I consider all culverts as unnecessary, and as a nuisance,
There may have been instances where single culverts would have
answered the same purpose as a double one. As they are, they are
not sufficient to carry off the water. Deponent recollects no instance
where a double culvert was erected without his divections. Sewers,
he thinks, would have answered a better purpose. Col. Shepherd
claimed an allowance for all culverts of four feet span. Under four
feet he was entitled to no allowance, with the exception of the cul-
verts on Steinrod’s contract.

Ques. . In making out the estimates, in the Fall of 1818, of the sum
that it would be necessary for Congress to appropriate for the com-
pletion of the contracts, did you not add $40.,000 to the $40.000
which was the centract price for the four large bridges ? and did you
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not observe at that time, that there had been some mistake in mak-
ing those contracts, and that double the sum must be allowed ?

Ans. The contract price for the fonr large bridges was $40,000.
T recollect of making a mistake, and of putting them down at $80,000.
By the contract, these bridges were to be 16 feet capacity. 'They
were enlarged by my directions, so as to give them 36 feet capacity.
By this alteration the side walls remained the same. The arches,
abutments, and piers were lengthened ; this was all the additional
expense incurred. Deponent cannot say what the entire expense
would be.

Ques. Did you measure the foundation of the bridge over Wood’s
run ?

Ans. 1 did not measure the foundation of that bridge until after
the bridge was finished. There was a fraud practised by the work-
men in building that foundation. I required a frame work of wood
to be sunk ten feet. -After the earth was removed, for the purpose
of sinking the frame, it was, as deponent bellevcs, filled up by the
workmen in the night ; and it has been since ascertained that the top of
the frame was not more than four feet below the surface. ~Deponent
has reference to the foundation for the pier. Col. Shepherd was al-
lowed for this foundation as mason work.

Ques. Has not that bridge since given way, and was it notin con-
sequence of the fraud practised by the workmen, as before stated ?

Ans. 1 have never examined it since, and cannot say.

Ques. Is not the bridge, called by the Commissioners the Brok—
enback Bridge,” bulged at the'side-walls above the arch ? and would
it have thus bulged, it it had ‘been built in a workmanlike manner,
and of good materials ?

Ans. The bridge is bulged at the side-walls above the arch. I do
not think it was owing to any defect in the workmanship or materials.
The bulge is in consequence of the filling being too heavy for the
thickness of the walls,

Ques. Are the stone used in the construction of this bridge of as
good a quality as those used in the construction of the other bridges ?

Ans. I think they are.

Ques. Are the stone used in coping on the ¢ Deep Hollow Brldge”
of good quality, and such as were required by your instructions ?

Ans. They are not of good quality. At the time they were used,
I supposed them to be of the best quality.

Ques. Are not the stone used in coping the bridge at’Good’s, the
Double Hollow Bridge, the bridge at the foot of Wheeling Hill, and
the bridge over the race, the common flat stone,for which the con-
tractor would not be entitled to receive extra allowance ? And has
not Shepherd received, or does he not claim to receive, extra allowance
for the coping on those br idges ?

Ans. 1 do not know w Emt Shepherd claims. The stone used in
coping those bridges are the common flat stone, with the' exception
of the coping of the bridge over the Race, that is, the cut saddle back
coping down in the best style. In that particular, more work was

-



k

[ Rep. No. 253._‘]% 185

expended (in reference to the bridge over the Race) by the contract-
or, than was required by deponent.

Ques. Do you not believe, that had Col. Shepherd been a pru-
dent man, and a good manager, he would have realized a large
sum from his contracts with the Government?2 1f so, state the proba-
ble amount ? :

Ans. Col. Shepherd’s contract was a profitable one. I cannot say
what amount might have been realized from it.

Ques. Do you know that Col. Archibald Woods, or any other per-
son, (and if so, state whom) was concerned, or in any way interested,
in the contract made between Col. George Paul and Col. Williams,
in relation to the Cumberland Road. And did he subsequently be-
come interested in the contract when transferred to Shepherd ?

Ans. Ido not know that he was interested in the contract made
by Col. Paul with Col. Williams. Deponent states, that after the
contract entered into by Paul, Col. Woods was engaged in constrict-
ing the mason work. I became dissatisfied of the manner in which
the work was constructed, and ordered him off the road. This dis-
pute took place while the work at the bridge at the foot of Wheeling
Hill was going on. Subsequently, some difficulty occurred between
Woods and myself, while the work on the bridge at Good’s place was
progressing. I then addressed a note to Col. Shepherd, requiring
him to remove Woods from the road, or, in case of his refusal, I would
arrest the work, and should have considered it my duty to have put
the work into the hands of others. My impression is, that this com-
munication was made in writing, but am not positive. The work
which Woods was engaged in constructing was the bridge at the
foot of Wheeling Hill, the bridge at Lee’s run, afterwards pulled
down, the road changed about the width of the road, and a sewer,’
substituted, the bridge at Woods’ Run, and the bridge at Good’s
place. ' None of these bridges were finished at that time. I do not
know that any other person was, at any time, interested in this con-
tract.

Ques. From all the circumstances within your knowledge, are you
not of opinion that Col. Woods was interested in that contract ?

The Counsel of Col. Shepherd objects to the opinion of witnesses
being taken or inquired of, to prove facts ; and says that the witncss
has no right to answer the question.

The witness declines answering the question. He objects to giv-
ing a matter of opinion, as testimony. Says he knows no other
facts than those already stated. e

Ques. From all the facts and circumstances within your know-
ledge, are you of opinion that there was a private contract between
Col. ‘Shepherd, or others of the contractors, with Col. Williams, or
other agents of the Government ? ;

The Counsel of Col. Shepherd is willing that the witness should
state any facts within his knowledge, but objects to the opinion of
the witness being taken. i .

Ans. I know ne facts, and decline giving my opinion as evidence.
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Ques. Do you consider Mr. Hawkins an experienced and skilful
measurer !
Ans. I consider him quite competent.

Interrogatories by Col. Shepherd’s Counsel.

Ques. Where was Col. Williams at the time the President de-
termined on the change in the location of the road from Alexandria,
and where was he at the time of the publication of the advertisement
for selling out the road ? when did he arrive at Brownsville to at-
tend to such sale ? and when were men sent on to obtain the assent of
the landholders on the Creek route, to the making of the road on said
route, and for taking materials for the same 7 and at what time was
such assent obtained and made known to Col. Williams ?

Aus. Col, Shepherd resided in Georgetown, and I believe he was
in the District of Columbia at the time the alteration in the location
of the road was agreed upon. At the time of the publication alluded
to, I suppose he was in Washington City, as the advertisement first
appeared in the National Intelligencer. The same notice appeared
in the papers in this section of the country. He arrived at Browns-
ville late in the evening of the 15th of December. 1816, fhe night
before the sale, Men were sent on to obtain the assent of the jand-
holders trom Washington, Penn. on the evening of the 18th, or wiorn-
ing of the 19th of the same month, The agent was met by Col. Wil-
liams late on Saturday evening of the 21st. On the Monday fol-
lowing the sales were held at Wheeling.

Question by the same. Why, il you deem culverts useless, or not
equal to sewers, did you continue to have them constructed on that
part of the road under your care ? &

Ans, I did not feel myself authorized to make the change, without
the consent of the Secretary of the Treasury.

Ques. by the same. In making the first or partial admeasure-
ments, were you so particular in being correct, that you could rely
upon them in your final admeasurement ?

Ans. In such partof the mason work as would be inaccessible, when
the work was finished, and a final measurement made, we were par-
ticular. In such cases, the notes of the partial admeasuremenis were
preserved. In some few instances, where the depth of the founda-
tion could not be ascertained, I was in the habit of receiving the
amount from the men engaged in building the same under oath.

Question on the part of the Government. Were the gentlemen fo
whom the change in the location in the road was ‘communicated re-
quested to keep that fact concealed from the public ? .

Ans. They were requested to conceal that fact, until the assent of
the landholders was obtained. ; _

JOSIAS THOMPSON,
. Late Superintendent.

Deponent further states, in explanation of what he has already
stated in relation to culverts, and the reason why he continued to con-
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struct thew, after having become satisfied that they were use-
less. that ne corresponded with the Secretary of the Treasury up-
on that subject. At first, the Secretary agreed to substitute foot-
bridges and sewers for small bridges and culverts, but shortly after,
I received another letter from the Secretary, enclosing oue from the
Superintendent, Mr. Shriver, objecting te foot-bridges and concave
gewers, and the Secretary requested me to reconsider the subject. I
then wrote to him that I should proceed on the original plan, unless
he would determine between Mr. Shriver and myself; after which E
received no further instructions upon that subject.
JOSIAS THOMPSON,
Late Superintendent.

. Testimony of Jesse C. Smith.
Jesse C. Smith, having first been duly sworn, deposes as follows :

Question. Are you acquainted with Lincoln D. Chamberlin ; if so,
is his reputation for truth and veracity as good as that of men in ge-
neral ?

Answer. Public report says that, in common conversation, he is
given to exaggeration. I cannot say whether his vath would be reli-
ed upon : I have not suflicient knowledge of him to answer as to his

scredit when under oath.

Ques. Do you not believe, that, with common prudence, Col. Shep-
herd would have realized a large sum from his contracts with the Go-
vernment, in relation to the Cumberland Road ; if so, state the pro-
bable amount ?

Ans, So far as I am acquainted with his contracts, if Col. Shep-
herd had received his pay, it would have been a profitable contract.
+ Ques, Have you not heard, or do you not know, that there was a
private contract between Col. Shepherd. or others of the contractors,
and Mr. Thompson, or other agent of the Government ?

The Counsel of Col. Shepherd objects to the witness giving hear-
say evidence.

- Ans. I know of no facts in relation to such contract, and'I decline
answering as to what I have heard.

©'Ques. From all the circumstances within your knowledge, do you
not believe that there was a private contract between Col. Shepherd,
or others of the contractors, and Mr. Thompson or other agent of the
Government ?

"The Counsel of Col. Shepherd objects to the opinion of the witness
being taken ordnquired of, to prove facts. .

The witress#leclines answering the question.

s W JESSE C. SMITH. -

z
%

Testimony of the Hon. Jlexander Caldwell.

Question, Have you not, heretofore, been engaged as counsel for
Col. Shepherd, and conversant with his contracts with, and claims
upon, the Government ? ;

18
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Answer. T was engaged as counsel for Col. Shepherd, and have ex-
amined his contract. .

Ques. Do you not believe, that, had Col. Shepherd conducted his
business with common pradence, he would have realised a large sum
upon those contracts ? and, if so, will you please to state the pmhable
amount ?

Ans. L think his contracts were of such a character that he might
have realized something clever from them. I cannot state the pro-
‘bable amount. 3

Ques. Arve you not of opinion that the sum heretofore. “appropriated
by Congress was a full and generons compensation for all the exira
labor expended, and expense incurred, by Col. Shepherd, over and
above what was rvquu ed by his contract ?

Ans. In my opinion it was.

Ques, Have you not heard, or do you not know, that there was a
private contract between Col. Shepherd, or others of the contractors,
and Mr. Thompson, or other agent of the Government ; and have you
mot seen such a contract in w rmng H

The Counsel of Col. Shepherd objects to the witness answermg as
to what he has heard, except it was heard from Col. Shepherd.
 Ans. 1 have not heard from Col. Shepherd, or from others impli-
cated, any thing in relation to such private contract, nor have 1 seen
any written contract between them. ’

The witness declines stating what he heard from others, in conse-
quence of the objection of Col. Shepherd’s counsel.

Ques. From all the circumstances within your knowledge, are you
not of opinion, or do you not believe, that there was a private cons
tract between Col. bhepheld and Mr. Thompsun or other agent of the
Government ?

To this question the ﬁounsel of Col. Shepherd objects, | for the rea-
sons already stated, and the witness, therefore, declines answering

A. CALDWLLL.

i

Testimony of Jacob Aikinson.

Question. Were you not employed as a clerk in the store of €
Shepherd, and familiar with his contracts in relation to the Cumb
land Road, and the manner in which his business was conducted ?

Answer. 1 was employed as a clerk to Col. Shepherd ; am familiar
with his contracts with Government, and the manner in wluch his
business was conducted.

Ques. Are you not of opinion, had he managedl business with
common prudence, that he would have realised a l%m from those
confracts ? - &

Ans. My opinion is that he would, had he managed with pruﬁgnce.

Ques. Did you not understand from Col. Shepherd, and from
Thourpson. or from either of them, that, if the location of the br idge
From the © Hackberry” was changed to its present location near Shep-
herd’s house, and for which he claims an allowance in the Second ahgl
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third items of his account, all the extra expense thereby incur-
red was to be sustamed by Col. Shepherd, and that no charge what-
ever was to be made against the United S ates ?

Ans. Ihaveunderstood from Col. Shepherd, that he agreed to make
the difference in the road and be at the expense of bringing the waler
from the creek under the bridge, except ten or twelve bundred dol-

“Javs, which the Secretary of the l‘waaury agreed tugne towatds
eutling a canal,

Ques. Could not the bridge, as now located. have been butlt at
less expense 1o the coutractor than at the ¢-Hackberry :** and was not
the change, otherwise, of essential benefit to Col. Shepherd ?

Ans. 1 should think the bridge could have been built at fess ex-
pense at its present location, and is an accommodation to. Col. Shep-
herd,

Ques."If public convenience had been consulted, would the bndge
have'been located where it now is ?

Ans. I suppose the bridge could have been located at a point so as
to shorten the distance upwards of thirty rods, \

Ques. Are you not of opinion, from the circumstances within your
knowledge, that a private contract existed between Col. Shepherd, or
others of the contractors, and Mr, Thompson, or other agent of the
Government ?

The Counsel of Col. Shepherd objects to the opinion of the witneds
being taken ; witness has a right to state facts, but not his opinion.

Ans. 1 know of no facts, and decline giving my opinion.

Ques. Do you not know or hehe\re, that Col. Paul. Col. Shepherd,
and Col. Wouds, were connected in interest. in the contracts fur the
mason work, and for constructing the road 2

Ans. I understood from Mrs, Shepherd, that Col. Paul and Shep-
herd were equally interested in the contracts for mason work and road.
That Shepherd bought Paul’s interest. He also stated that Paul would
have taken 8 5000, but they supposed the contract would be a profit-
able one, and gave him (Paul) $8000. I do not know that Col.’
Woods was interested. I do not know the fact, but suppose that
Fran[glin Woads, the brother-in-law of Paul, was the assignee of one

[ thie notes for %3000 : for what consideration I know not. *

“Ques. Have you not heard from Franklin Woods, that a connexion
in interest existed between Col. Shepherd and some agent of the Go-
vernment ?

"T'o this question, the Counsel of Col. Shepherd obJects, as gumg to
prove hearsay declarations.

The witness declines answering the question.. 3

Ques. Duniig the.investigation made by the Commissioners in be-
half of the.Government. was there not a continual intercourse and con-
sultation between Shepherd and Thompson, and others inferested; and
who were they ?  State all you know upon this subject.

Ans. There was ho extraordinary intercourse between Shepherd
apd Thompsen at that time. to my knowledge.

: JACOB ATKINSON.

I
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Testimony of William Chaplin, Esy.

Question. Do you not know, or have you not heard, that there was
a private contract between Col. Shepherd, or others of the contractors, :
and Mr. Thompson, or other agent of the Government; and have
you not seen such coritract in writing ?

The Counsel for Col. Shepherd objects to this question, for the rea-
sons already stated.

Answer. I have seen no such contract, nor have I heard that such
contract was made. T have understood that Col. Marshall had made
such a representation to the Government; and from that a rumor
arose that such a contract did exist. :

Ques. From all the circumstances within your knowledge, do you
not believe that there was such a contract, understanding, or agree-"
ment, between Col. Shepherd, or others of the contractors, and Mr.
Thompson, or other agent of the Government ? ;

"To this question, the Counsel of Col, Shepherd objects, for the rea-
sons stated.

Ans. 1 do not.

Ques. Were you not a contractor {or constructing a portion of the
Cumberland Road ; and did you not agree with Mr, Thompson ; and
did you not understand from him, that others of the contractors had
agreed to cord or pave the road, without an extra allowancebeing made
on the part of the Government, or claimed on the part of the con-
tractor ? :

Ans. I was a contractor for building a portion of theroad. 1In the
Spring of 1817, before I commenced work, or before I had com-
menced stoning the road, Thompson called upon me, and stated
the advantage there would be in cording or paving the road, in-
stead of stoning it in the manner described in the contract, and ask-
ed me if I was willing to cord the road, instead of breaking the
stone in the manner described in the contract. He also stated that
Le had called upon other contractors, who had agreed to cord'the
road without additional expense. I consented then to cord mine,
without any additional charge. None of the contractors had at this
time commenced cording. At the time this conversation took place,
the contract for that portion of the road afterwards gonstructcd'b}*_.
Mr. Steinrod. was in the hands of the original contractor; and Mr.
Steinrod entered into this contract some time afterwards, and duting
the year 1817. I suppose that Mr. Steinrod must have known at
the time he took the contract, that the road was to be’corded. - He
had frequent opportunities of secing the manner in which the road
was to be constructed, before he took the contract. #a,

; ' WM. CHAPLIN.
» »fj

Testimony of Major John Good, under oath. . .

.. Ques. Is the reputationof Lincoln D. Chamberlin, for truth ang
veracity, as good as that of men in general ?
Ans. I know nothing of the man. -



[Rep. Noa258.7} 144

Ques. Do you not know, or have you not heard, that there was a
private contract between Col. Shepherd, or other of the contractors,
and Mr. Thompson or other agentof the Government, to share in
gowe ratio the profits of their contracts; and have you not seen such
a contract in writing ? ;

The counsel of Col. Shepherd objects to the witness answering the
guestion, for the reasons already stated. =2

Ans. I do not know. nor have I seen such a contract. As to what
I have heard, I decline answering, in'consequence of the objection
of the counsel for Col. Shepherd.

Ques. From all the circumstances within your knowledge, do you
notsbelieve' that there was such contract, understanding, or agree-
ment between Col. Shepherd, or others of the contractors, and Mr.
‘Thompson, or other agent of the Government?

The counsel of Col. Shepherd objects to the question being ans-
wered, for the reasons stated.

T'he witness declines answering the question,

JOHN GOOD.

Testimony of the Hon. A. Caldwell.

Question on behalf of the United States. Were you not called up-
on by a sonof Col. Eli Williams, and consulted as to the propriety
of bringing a suit against Col. Shepherd, upon some contract or
agreement growing out of, or in relation to, the Cumberland road.
If so, will you please to state the time when, and what advice was
given. State, also, if Col. Shepherd has not since paid said Williams
the whole or a part of said claim. :

Ans. About three years since, a son of the late Col. Williams
called on me in Wheeling, and stated that he had business to transact
with €ol. Shepherd, which, if not adjusted, he should have occasion
for my professional services, and inquired whether I would be at li-
berty to undertake for him. [informed him that I was at liberty,
and would engage for him. He said he would see Col. Shepherd that
day, and if the subject should not be adjusted, he would see me the
next day. He did not call on me again. He did not state the na-
ture of his business, nor do I know to what it related.

A  CALDWELL.

Testimony of L. L. Skinner, Esq. examined in behalf of the United
States.

Ques. Have you not heard, or do you know, that there was a pri-
vate contract between Col. Shepherd and Mr. Thompson, the super-
intendent, to share in a certain ratio the profits of said contract; and
have you not seen such contract or agreement in writing ?

Ans. I haveheard that there was such a contract, or in other words,
that there was some kind of partnership between Shepherd and

Thompson. I have never seen snch a contract in writing, nor do X
know that one existed. '
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Ques. From all the circumstances within your knowledge, do you.
not believe that there was such contract, understanding. or agree-
ment ? If so, state partlcularlv all you know upon the subject, %

Ans. I decline answering the questwn.

I. L. SKINNER.
WasaineTon Counry, 30k,

District of Columbia, } s

Sworn to before me, one of the Justices of the Peace for the coun-
ty aforesaid, on the 15th Feb.’ 1827

HW WHARTON,

Testimony of Thomas McGiffin, Esq.

Interrogatories on the part of the United States. Ques. Da you
not know, or have you not heard, that there was a private contract be-
tween Moses Shepherd and the superintendent of the Cumbevland Col-
road, to share in a certain ratio the profits of said contract, and have
you not seen such contract in writing ?

Ans. Ido not know the fact of any private contract, hut I have
heard that one did exist between Col. Shepherd and the superinten-
dent of the Cumberland road, to share the profits, I have never seen
such contract in wriiing, although I have been informed such was
the fact.

Ques. From all the circumstances within yout knowledge, do you
not believe that such confract, agreement, or understanding existed 2

Ans. I have frequently. and in writing to the Treasury Depart-
ment, expressed my opinions in relation to this matter, and there-
fore would respectfully refer to those opinions, thus expressed, as my
answer to this question.

Ques. Were you not a commissioner on behalf of the United States,
appointed for the purpose of investigating that subject, as also to as-
certain the amount of masin work constructed by said Shephegd ?
and was not such work measured by you. or under your directions
and superintendence ? and do you not believe that the admeaqurement
so made was correct ? .

Ans. I was a commissioner on: behalf of the United States, an:lf
the mason work was measured by me, and under my directions an
that of the other commissioners: and I do believe that admeasure-
ment to be substantially and essentially correct.

THOMAS McGIFFIN.
i
Testimony of N. P. Jtkinson. :

Interrogatory in behalf of the United States. Did you ot call
upon the Secretary of the Treasury in 1819, at the request of Col.
Shepherd, and submit to hilm a pmpomtmu to change the location of
the bridge from the « Hackberry” to its present location near Shep-
herd’s house, and for which he claims an allowance in the first and
second items of his account? and did you not state distinctly, as the
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agent of Col. Shepherd, that, if the change should be made, the con-
tractor should be at all the exira expense, and that no charge what-
ever should be made agaiust the United States ?

Ans. [ did call upon the Secretary of the Treasury in 1819, as
the agent of Col. Shepherd. and subinitted to Mr. Crawford a pro-
position to change the location of the bridge referred to. Three dif-
ferent plans were submitted to Mr. Crawford, for his consideration ;
and, as the agent of Col. Shepherd, and by his direction, I stated to
the Secretary. that. if either of those propositions should be agreed
to by him, all the extra expense should be sustained by the con-
tractor.

NATH. P. ATKINSON.

CrerK’s OrrFice, Ho. Reprs. U. STATES.’
Washington, March 5th, 1827.

The writing contained on the foregoing 24 p:ges of foolscap paper
is a true copy from the original, forwarded from the Department of
the Treasury to the House of Representatives of the Unifed States.

' S. BURCH,
Chief Clerk of the House of Representatives.

1. Do you not know the nature and extent of the contract between

~ ©ol. Moses Shepherd and the United States, in relation to the Cum-

berland Road, and the amount of work constructed by Shepherd under
such contract?

9. From your knowledge of the manner in which that work was
constructed, and the amount Shepherd has already received from the
Government, are you not of opinion, that the sum thus paid him was
a fullsample, and generous compensatiou for all the work performed by
Shepherd ?

3. Have you not heard, or do you not know, that there was a private
contract between Col. Shepherd, or others of the contractors, and
Josiah Thompson, or other agent of the Government ¢ and have you
not seen such a contract in writing ?

4, From all the circumstances within your knowledge, are you not
of ‘opinion that there was a private contract, understanding, or agree-
ment, between Col. Shepherd, or others of the contractors, and Josias
Thompson, or otheragent of the Government, to share in a certain ratio
the profits on said contract? .

Davepaiy CounTy, e
Commonwealth of Penn.

Belore me, a Justice of the Peace in and for the said county, per-
sohally came Abner Lacock, and being sworn according to law, de-
poseth and saith : g

A answer to the first interrogatory. That Col. Moses Shepherd had
a large contract for making a portion of the Cumberland road, and
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likewise the bridge ; the precise nature of the contract he does not now
recollect. nor the amount of work dene; he, this deponent, with
Messrs. McGiftin and Wilson, was appointed to examine the work.
This duty was, by them, performed with great care, and, as he be-
lieves, with accuracy, and to their report he refers ; init will be found
all the facts in detail that are connected with the transaction.

To the second interrogatory, he answers : That, from the manner
in which the work was done, he is well satisfied that Col. Shepherd
would have received an ample compensation, had he been paid agreea-
bly to the adjustment and settlement of his claim, as made by the
Commissioners above mentioned.

T'his deponent does not recollect of having seen a contract between
Josias Thompson, the Superintendent, and Col. Shepherd, in relation
to the Cumberland road. The manner in which the road was located
to accommodate Shepherd, and prejudice the public interest, the un-
necessary increase and expense of bridges, the evidence taken by the
Commissioners in presence of Shepherd and his Counsel, the refusal
of some to answer questions touching the fraud, together with the
subsequent declarations of one or more creditable witnesses that
had knowledge of the contract between Shepherd and Thompson, all
conspired to remove every doubt upon the mind bf this deponent, of
the existence of such a contract, and a design to defraud the Govern-
ment, For a detail of all the facts and circumstances connected with
the case, he must again refer to the report and correspondence then
made and carried on between the Commissioners and the head of the
T'reasury Department.

A. LACOCK.

Swern and subscribed, February 19, 1827, belore me,

J. MONTGOMERY.

R

WasnineTon City, February 25d, 1827. &,

Sir: In pursuance of your instructions of the 11th of January, I
proceeded to Wheeling, in Virginia, and entered immediately upon
the discharge of the duties you were pleased to assign to me. In con-
formity with those instructions, I have procured the depositions of the
Hon. Alexander Caldwell, Major John Good, William Chaplin, Esq.
Thomas McGiflin, Esq. Gen. Abner Lacock, and I. L. Skinner, Esq.
gentlemen whose names were furnished me, and upon whom I was
directed to call for that purpose. T'he attention of these gentlemen
was principally directed to the alleged private and corrupt contract,
between Col. Shepherd and the Superiutendent of the Cumberland
road. It will be perceived, by referring to the testimony of these gen-
tlemen, that Judge Caldwell, Mr. Skinner, and Major Good, refused
to answer certain interrogatories in relation to that fact, in con-
sequence of the objection urged by the Counsel for Col. Shepherd,
Subsequently, however, Major Good informed we, that, had he
answered that interrogatory, he should have expressed his belief in the
existence of such contractor agreement. I was also directed by your
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instructions to call upon and procure the depositions of Col. Woods
and Philip Doddridge, Esq.”Soon after my arrival at Wheeling, I ad-
dressed a note to Col. Woods, stating the object of the Government inin-
stituting the inquiry, and requesting him to inform me if it would be
agreeable to him to depose as to the facts within his knowledge. To
this note, as also a second, to same purport, I received no reply. I
then sought and obtained an interview with him, and was told, in rude
and uncivil language, that he would not submit to an examination,
assigning as a reason that the conduct of the former commissioners
bail been such as to give him great offence, and that he had under-
stood that I was pursuing the same course. I related this circumstance
to Mr. Sprigg, the counsel for Col. Shepherd, and who had been pre-
sent during the whole examination ; and he voluntarily proffered to tes-
tify, that, as regarded myself, there had been nothing that would jus-
tify those remarks, and that he was satisfied of the correctness of
the course I had pursued. It will be recollected that Col. Woods
is the father-in law of Col. Paul, (the original contractor for that partof
the road constructed by Shepherd ;) that his son, Franklin Woods,
was supposed, and no doubt had considerable agency in this business ;
and that it was also very generally believed that Col. Woods himself
was interested in that contract. It is not uncharitable, therefore, to
infer that other and different reasons induced him to withhold his tes-
timony. On my arrival in this city, I called upon Mr. Doddridge
with a like request, and received for answer, that, as he had formerly
been employed as counsel for Col. Shepherd, he did not consider him-
self at liberty to disclose any facts that had come to his knowledge,
and he therefore declined giving his deposition.

I have, also, the honor to state that, by an agreement between the
counsel for Col. Shepherd and myself, certain witnesses were re-ex-
amined, with the understanding that their depositions heretofore tak-
en should be withdrawn. The names of the witnesses thus examin-
ed in pursuance of that agreement, are; William Killen, Francis
" Melton, John Gilchrist, and Jonas Thompson.

As this subject appears to be involved in doubt and mystery, I beg
leave to submit a brief review of the testimony, as applicable to the
particular items of the account presented by Col. Shepherd, and other
matters connected with this subject. :

_The first item in that account is for ¢ coping,” &c. charged at
$2,629 00. In support of this item he offers the deposition of Gil.
christ. "The amount of coping proved by this witness is 1,712 feet,
and would be worth, according to his testimony, % 1,712. It will be
observed, however. that the same witness testilies that the coping on
the ¢ Deep Hollow bridge is not of good quality. 1t is a fact that the
stone used for this purpose, on that bridge, are fast decaying, and at
no distant period must be replaced. Upon principles of equity, as well
as by the ‘express terms of his contract, he can claim nothing for this
work. It contains 257 feet ; deduct then $ 257 from the $ 1,712, and
the first item is reduced to § 1,455. By referring to the testimony
of Thompson, it will be perceived that a fraul was practised upon the
; 19
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Government in the erection of the bridge over « Wood’s run.” No
foundation was found at the distance of ten feet : the workmen were
then directed to sink a wooden frame that depth, and erect their ma-
gon work upon if. This, however, according to the testimony of
Thompson, was not done ; the earth was replaced in the night by the
workmen, the frame sunk three or four feet, and yet Shepherd was
allowed for the whole as for mason work, calculating it at ten feet.
It is a fact, that the person who was employed in building this bridge,
as a sub-contractor under Shepherd, boasted of the fraud he had prac-
tised. It will be recollected that this bridge has since fallen down,
and that the Government has paid § 375 for repairs. The Govern-
ment would still be the loser. should they offset the injury they have
sustained in the erection of this bridge against the balance of this item
of Shephlierd’s account.

The second and third items of this account amount to the sum of
%1.483 50. By the testimony of the same witness, ( Gilchrist,) who,
it will be observed, was employed by Shepherd to measure this work,
this sum is reduced to $ 784 60. Bat it is clearly established, by the
testimony of the two Mr. Atkinsons, that heis not entitled o a far.
thing. It will be recollected that the original location of this bridge
was at the ¢« Hackberry.” 1In 1819, as appears from the testimony
of N. P. Atkinson, a proposition was made to the then Secretary of
the Treasury, to change it to its present location near Shepherd’s house.
This gentleman states, under oath, that the proposition submitted to
the Secretary, by him, as the agent of Colonel Shepherd, was, that,
if the Secretary would agree to the proposed change, it should not be
attended with any additional expense to the United States. Mr. Jacob
Atkinson, who was the Clerk of Colonel Shepherd, states, that he un-
derstood from Colonel Shepherd, that he agreed to make the difference
in the road, and be at the expense of bringing the water from the
creek under the bridge. provided the Secretary would appropriate ten

or twelve hundred dollars. This was done, and the money paid. By o

referring to Mr. Crawford’s letter to Thompson upon that subject, it
will be perceived that such clearly was his understanding. Again,

this witness states, further, that the bridge could have been built at -

less expense, where it.now stands, than at the first location, where
Shepherd was bound by his contract to have built it; and that it was
otherwise of essential benefit to Colonel Shepherd. The wing wall,
which forms a part of this item, was rejected by the Commissioners,
because they considered it as unnecessary off the road, and apparent-
ly built for Colonel Shepherd’s individual convenience.

The next item in this account is for.a wall ordered by the Superin-
tendent. partly completed, and discontinued, and the materials taken
by the Superiniendent for other purposes, and amounts to 5 975. This
charge is attempted to be supported by a man by the name of Cham-
berlin. . No reliance can be placed upon the testimony of this witness.
He is directly contradicted by Thompson, and by other witnesses ;
anl a reference to his deposition will satisfy any man that he was cvi-
dently swearing to the best advantage, Thompson states that this

¥
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wall contained forty perches, which, at the contract price, amounts to
% 130 ; and that none of the stone were made use of for the benefit of
the United States.

In relation to the fifth item of this account, it will be perceived, by
referring to the testimony of Thompson, that the alteration in this
wall was made by the road maker,and not at the expense of Shepherd 3
and that the wall was included in his admeasurement of Shepherd’s
mason work. 1f it be true, as stated by Thompson, that the * allera-
fion”” was made by the road maker, and at his expense, and that
Shepherd has credit for the mason work—upon what is this charge
founded ?* There is nodoubt but that the road maker has already been
paid for making this ¢« alteration.”

The next, and most important item in this account, is fur the differ-
ence between the measurement made by Thompson, and approved by
him, and the measurement of the Commissioners. 'T'his item amounts
to $25.409. It becomes important, in the investigation of this charge,
to ascertain, in the first instance, whether the admeasurements made
by Thompson, which he is pleased to call *¢ partial measurements,”
were made with a wiew fo accuracy ; and whether reliance can or
oughtto be placed upon such admeasurements, In relation to this sub-
ject; there are no two of Shepherd’s witnesses that agree. It is stated
by Thompson, that he measured the work embraced in Shepherd’s
contract as it progressed. That, although these measurements were
<« partial,” they were nevertheless ¢ relied upon as being correct.”” If
it be true, as stated by him, ¢ that the mason work embraced in Shep-
herd’s contract was measured as it progressed,”” why did it become ne-
cessary, in any instance, to receive the amount of work from the sub-
contractors, (who wereinterested ) requiring them to make oath as to
the quantity ? But this statement is contradicted, in part, by his clerk
and sub-agent, Mr. Killen. He states that the major part of this
work was measured by himself and Mr. Thompson ; that he carried
the tape, and made the calculations ; and that they measured the work
as often as every other week. And he states, distinctly, that these

#¢¢ partial admeasurements were not relied upon as being correct.” «“If
was the final admeasurement,” says Mr. Killen, ¢ that was relied
upon as being correct, and that was made when the work was nearly
completed.”  He states, further, that in ¢ noinstance did Thompson
receive the measurement from the sub-contractors, unless it was for
the purpose of enabling them to draw money.” In this, he differs
from Mr. Thompson, who admits the contrary. Again. he says, that
the bridge near Shepherd’s, house was ¢ measured by himself and Mr.
Thompsot in 1820, and before Thompson’s remaval from gffice.” 1t will
he recollected, however, that Thompson was removed in September,
1819. Mr. Gilchrist, who is a practical mason, and who has re-mea-
sured much of the work, at the instance of Shepherd, that had been
previously measured by Thompson, states that, in measuring work,
where they could arrive at considerable certainty, he found Thomp-
son’s measurement to be erroneous 3 and, from thatfact, he infers that
Thompson was in the habit of receiving the statements of the work-
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men, as to the quantity. He states, also, that, in measuring the bridge
opposite Mrs. Gooding’s, he discovered, from Thompson’s notes, that
the abutments had been twice measured and allowed by him. These
are Sheplerd’s own witnesses, and upon whose testimony he relies
to support this important item of his claim. 1t is not for me to say
whether it is sufficient. I beg leave to state, however, that all the
witnesses concur in the epinion that Messrs. Coulter and Hawkins,
the persons employed by the Commissioners to re-measure this work,
were experienced and skilful men, in whose accuracy perfect reliance
might be placed. Mr. McGiffin deposes that the mason work mea-
sured under the directions of himself and the other Commissioners,
was * substantially and essentially correct.” General Lacock also tes-
tifies, “that the work was measured with great care, and, as he believes,
wwith great accuracy.”

As to the last item of thirty dollars, Mr. Thompson says, that it
became ‘¢ necessary to remove the pavement under the arch of the
bridge at Good’s, and dig the foundation deeper, in order to give (in
the words of the conlract) free entrance and passage fo the water.”
Clearly, then, there is no equity in this charge ; it was simply doing
what his contract compelled him to do. It may not be improper to
remark, also, that Judge Caldwell, who was of counsel for Colonel
Shepherd, and conversant with the whole of this business, has declar-
ed, in his first deposition, that the sum heretofore appropriated by
Congress was a full, ample, and generous compensation for all the ex-
tra work over and above that contracted for. This will apply, not
only to this item, but to most of the others.

As to the supposed private contract between Colonel Shepherd and
others of the contractors and the Agents of the Government, some ad-
ditional evidence has been obtained. The facts detailed by Thomp-
son, in relation to the change in the location of the road from Alexan-
dria to Wheeling, are worthy of consideration. * I have already stat-
ed, that the witnesses, who were supposed to be conversant with the
facts and circumstances, refused to answer the interrogatories put
them, To deter them, they were told, both by Shepherd and his coun-
sel, that they would render themselves liable to actions for slander.
By rveferring to the second deposition of Judge Caldwell, it will be
perceived that a fact is related by him, which seems to throw some
light upon the subject. T made all the inquiry possible, in order to
obtain further information as to the nature of the claim inthe hands of
the son of Colonel Williams (the former Superintendent of the road)
against Colonel Shepherd. T'he inquiry could be pressed, probably,
with better success in the vicinity of Hagerstown.

I have the honor, also, to submit the testimony taken touching the
claims of Daniel Loomnis, By reference to that testimony, it will ap-
pear that he was a sub-contractor under Mctittin, in constructing
the road. This sub-contract was never recognized by the Superinten-
dent ; consequently, there was no privity of contract between Loomis
and the United States. The payments were all made to McGiffin, and
when the last payment was made, Thompson swears that little'or no-
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thing remained due upon the contract. The controversy, then, is be-
tween Loomis and McGiftin. As to the allowance which he claims
for *¢ cording,” it is clearly established, by the testimony of practical
masons and experienced road makers, that it was attended with no
additional expense. T'estimony, as to this fact, could be multiplied to
almost any extent. I am aware that there are those who entertain a
different opinion ; but the weight of evidence is as I have stated. For
the mason work on that section of the road, Loomis was an original
contractor. It would appear from the testimony that a portion of
that work has not been measured ; the amount that remains unmea-
sured can be easily ascertained.

In a former communication, I had the honor to state that Daniel
Steinrod had withdrawn his claim. 1t will be unnecessary to add any
thing to the remarks I then made, except that it was understood and
agreed that the note addressed to me by him, and a copy of which I
then communicated, was to be considered as a formal relinquishment
of all claims against the United States growing out of his contract,
and that it was not to be again presented.

All of which is respectfully submitted.

JAMES COLLIER.
Hou. Rfcuarp Rusn, Sec. of the Treasury.

Ercnreenta ConerEss, SEcoND SEssIoN,

Report of the Select Commitiee to whom was referred the case of
Moses Shepherd, accompanied by a bill for his relief.

FEBRUARY 8, 1825.

Read, and, with the bill, committed to a Committee of the Whole House,

The Committee to whom was referred the petition of Moses Shepherd,
have had the same under consuleration, and have come lo the follow-
ng repovt:

That the report made by the Committee to whom the same subject
was referred at the last session contains, according to the view of
. this Committee, a just exposition of the merits of the claim, which
they refer to as the grounds of this report. In addition to the same,
they would add, that the Secretary of the T'reasury, in answer to the
resolution adopted at the last session upon that report, admits the po-
sition assumed by the Committee, that the Government ought to be
* hound by the acts of its agent, unless they were fraudulent, and Shep-
herd privy to the fraud. = But this *Committee do not agree with the
Secretary in his conclusion, that Shepherd was in partnership with,
or privy to any fraud of the agent; so far from it, the evidence, to their
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minds, is satisfactory, that Shepherd has acted with fairness, and with-
out collusion of any sort, with the agent: and that the wholeof the work
he performed, he executed under contract and directions of the agent
of the Government : that, as it regards the report of the Commis-
gioners, it seems to the Committee, when compared with all the circum-

stances and evidences, is not to be much relied on ; that the Commit-,

tee cannot suppose, as the Secretary of the 'T'reasury has done, that
the evidence of the said Commissioners can be material : it is fairly
to be presumed that they stated all they knew, at least all that tended
to operate against Shepherd’s claim ; and it is scarcely presumable,
from the temper and tenor of the report, that they would swear to
more against Shepherd’s claim, than they were willing to disclose as
Commissioners : on the contrary, it may be inferred, if cross exami-
nation is valuable in eliciting the truth, by a full disclosure, pro and
con, that Shepherd might reasonably hope to obtain a further elucidation
of his claim, or to relieve it from some of the shades which the report
of that Commission has cast upon it. But the Committee are of vpi-
nion, that there is sufficient evidence of the justice of his demand, in
the facts of his having performed the labor, under the agents of Go-
vernment, fairly, and without fraud ; and the objection, that he has
cleared 80,000 dollars by his contracts, cannot lie, as there is no satis-
factory evidence of the fact; but there is abundance of evidence that
he has, instead of making, sunk money by his undertakings: but,
whether he has made or lost, is no criterion by which to adjust the ac-
counts of an individual, under fair contract and stipulated prices. The
one has agreed to give, the other to do and receive ; and by their con-
tract each is bound, unless fraud or misrepresentation is shown ; nei-
ther of which, in the opinion of the Committee, has been done. They
therefore report a bill for his relief, upon the principles of the former
report, and the account made up at the Treasury Department.

The Committee on Roads and Canals, to whom was veferred the Me-
morial of Moses Shepherd, report :

T'hat, on the 17th day of February, 1817, said Shepherd entered
into a coatract with Eli Williams, the agent of the Government of
the United States, to make and construct certain mason work on the
Cumberland Road, between the town of Alexandma, and the east foot
of Wheeling Hill. o~

The contract is in writing, The substance of the contract is ex-
pressed in the following extracts from the agreement, to wit : to build
and complete, in a workmanlike manner, two large bridges below the
forks of Little and Middle Wheeling, each of which are to be arches

&

of 100 feet chord, and twenty feet wide, at $10,630 each, and two »

bridges over Little Wheeling, at Bentley’s, each of 75 feet arches, and
twenty feet wide, at $9.571 each. And also to make and construct all
other bridges, culverts, and other mason work, between the east foot
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of Wheeling Hill and Alexandria, at three dollars and twenty-five cents
per perch. It is understood and agreed, by the contracting parties,
that, in case the size and dimensions of either of the four bridges here-
in specially contracted for shall be altered or enlarged, a pro-
portionable allowance shall be made and paid for by the United States.

That Josiah Thompson was appointed by the President of the Unit-
ed States superintendent of the western section of said road, within
which was Shepherd®s contract ; and that, by the terms of the contract
between Shepherd and the Government, connected with the instruc-
tions given by the Secretary of the Treasury, under the directions of
the President, to the superintendent, he was constituted the sole judge
of what mason work was necessary®to be made, the manner, sufficien»
cy, and where it should be placed upon the road. 'T'hat the superin-
tendent was made the agent of the Government, to measure and de-
termine the quantity of work completed, and to pay for the same, by
drawing drafts upon the Treasury. ‘I'hat Thompson was continued
in office, in the full exercise of all the above powers, until the 5th of
October, 1819, when he was removed from office. That Shepherd,
between the time of entering into the contract and the removal of
Thompson, for the purpose of enabling himself to comply with his
contract, entered into contracts with a great number of persons, to do
certain parts of the work, directed to be done by the superintendent,
and, as a part of his contract with the sub-contractors, it was stipulat-
ed that they should be paid, upon producing the certificate of the su-
perintendent of the quantity done and accepted. In this manner,
Shepherd proceeded with the avork, according to the direction and
measure’ of the superintendent, and had completed and paid for a
great portion of the mason work judged necessary by the superinten-
dent to the completion of said road before the removal of Thompson ;
the superintendent, as the agent of the Government, from time to time
making payment as aforesaid for the work, as it progressed, either to
Shepherd or to his sub-contractors.

That, upon the 30th of November, 1819, the President of the United
States appointed A. Lacock, T. Wilson, and T. McGiffin, Esquires,
Commissioners, to go upon the said road, and to generally examine
into the conduct of Thompson, as the agent of the Government, and te
report.

%‘hese Commissioners re-measured all the mason work which had
been made by Shepherd and his sub-contractors, and which had been
‘previously measured and accepted by the late superintendent ; and re-
ported that there was less, by 8715 perches, than had been returned by
the lJate superintendent. 'They also state, that they find that Shepherd .
had'paid to sub-contractors, on, Thompson’s erroncous measurement, -
over what was due upon the actual measurement made by them, the
sum of 87640 41. 'They also report, that they reject one, two, and
seven three-pipe culverts, as being unnecessary, or properly coming
within the contract for constructing the read, extension of wing wall
west of Gooding’s, culvert east of Shepherd’s store, wing wall west
and of the bridge at Shepherd’s, as unnecessary, although built by



152 [Rep. No. 258.]

the direction of Thompson ; in all amounting to 10481 perches; cost,
at contract price, $ 5,407.

The Commissioners further report, that for defective workmanship
and materials, as stated in the paper marked G; 74921 perches, costing
$2,427 42, at contract price. This work had been accepted by Thomp-
son, and paid for by Shepherd to his sub-contractors. They also re-
jected a brace wall erected at the bridge, east foot of Wheeling Hill,
amounting o 305 perches, according te Thompson’s measure, nof
measured by them ; and also four culverts, represented to be in Skin-
ner’s part of the road, not measured by the Commissioners, by Thomp-
son’s measure, 2193 perches, This work was made as directed by
Thompson, and by him approved. They also rejected as unnecessa-
ry, and refused to measure, the pavement at Good’s Run, the pave-
ment at the deep hollow bridge, six tie-walls in the deep hollow
bridge, and two tie-walls in the double hollow bridge, amounting, «
agreebly to Thompson’s measure, to 2693 perches, at the contract
price 807 dollars 40 cents. That, in the settlement of Shepherd’s ac-
count at the Treasury Department, so far as your Committee can
discover, all the above-mentioned parcels of work, paid for and made
by Shepherd, as directed and approved by the late superintendent;
were rejected, whieh, in the opinion of your Committee, was incorrect
and unjust, as respects Shepherd.” The Committee agree that all
sums of money paid out by Shepherd to sub-contractors, upon Thomp-
son’s measurement, are legal and proper charges against the Go-
vernment. That Shepherd is entitled to be paid the contract price
for the construction of all bridges, side, tie, and brace walls and cul-
verts, that exceed four feet, and all culverts that have more than one
pipe, if directed to be made by Thompson, the agent of the Govern-
ment, whether the same be necessary or unnecessary, properly ‘or im-
properly located up on the road. o

These conclusions are made upon the belief and admission that
Shepherd was in no way connected with, in interest, or conniving
with the superintendent in his efrors and frauds upon the Govern-
ment, if he was guilty in these particulars.

Your Committee further report, that the Commissioners appointed
to examine into the conduct of Thompson, as superintendent, have fre-
quently, in their general reports and communications to the Treasury
Department, suggested that Thompson and Shepherd were counected,
in interest, in the contract of Shepherd, and, in conseqlience thereof,
much unnecessary mason work had been made, and other frauds prac-=
tised upon the Government. Your Committee have examined all the
suggestions and arguments of the Commissioners, which arewery.
voluminous, in connexion with all the facts and evidences developedy, |
in the examination, and they are not able to find any direct evidence
to fix the charge upon Shepherd, or circumstantial evidence whereon
to found a probable or strong suspicion of his improper or unlawfal®
association with Thompson, for the purpose of defrauding the United
States,
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Your Committee further report, that the Commissioners, in giving

a construction to the special contract for building the four larger
bridges, have determined that the definite term of the contract, twen-
ty feet wide for the dimensions of the bridges, is applicable to the
passage over, or capacity o fthem, between the parapet walls, which,
» in fact, is making the contract extend to the erection of bridges of
move than twenty-four feet wide, from outside to outside.

The committee are of opinion, that there is no uncertainty or am-
biguity in the contract in this particular ; and that the true construe-
tion of the contract is, that the bridges are to be, including the walls,
twenty feet wide.

The Commissioners also determived the construction of the con-
tract to be, as respects a bridge to be built with arches of one hun-
dred feet chord, first, that it means a bridge to consist of a single
arch ; but they give up this opinion, upon the evidence of the super-
intendent, that it was not the intention of the parties to the contract
to have the bridge so constructed, but that it shouald be erected with
three arches, amounting, together, to one hundred feet chord ; thus
admitting the intention of the parties to the contract to explain this
doubtful and ambiguous part of the instrument.

The Committee admit it to be a correct principle, ‘that, whenever
the construction of an instrument is to be made, which is ambiguous,
from the terms employed, and thereby rendered difficult to discover
the real intentions of the contracting parties, to resort to the acts and
declarations of the parties that tend to give the sense in which they
understood the terms used in such instrument. ‘They conceive it to
be equally correct, to receive the after mutual construction of the par-
ties, to explain such an instrument, or the subsequent explanation
given to it by the party for whose benefit it is made, as obligatory
upon himself; and that, when a party, so in interest, shall have adopt-
ed a construction, and it had been acquiesced in and executed by the
other party, each are bound thereby.

'The Commissioners, in giving a further construction to the part of
the contract now under consideration, adjudge that wing walls, to a
reasonable extent, is included in the term bridge, as contained in the
contract ; and that it would, of course, be within the discretion of the
Superintendent to determine their extent. Upon this principle, they
add 2,902 perches, add 16 feet of wing walls, directed to be built to
the four special contract bridges, and consider. it &s a part of the
bridges contracted to be built for 40,002 dollars, at twenty teet wide.

-The Superintendent directed the bridges to be built forty-one feet
wide instead of twenty. The Commissioners, upon their first rule of
construction, allowed the increase or extension to be only sixteen feet,
for which they recommend the payment for such extension, the sum of
$11,409 64, according to the contract, as they determine, having
found the rate of proportion by adding the above- mentioned wing walls
as being a part of the bridges. Your Committee, from the following
state of facts, in connexion with the contract, have come to a d!ﬁ'uent
rule of construction and cenelusion, vy

20
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It appears that Thompson was present at thie public sale of the work
“which Shepherd contracted for at Wheeling, in December, 1816, then
being the assistant and surveyor for Williams, and did, probably, un-
derstand the intention of the contracting parties. That the proposals
of Shepherd were sent to the Treasury Department, for the sanction
and approbation of that officer; that he returned his assent, and di-
rections to close the contract, dated the 6th February, 1817, and the
same was done, in writing, February 17th. That Shepherd, the
Spring following, commenced the work, under the' direction and su-
perintendence of Thompson, ithe agent of the Government. Thomp-
son, on the 15th of August, 1817, if not at a prior period, determined
and directed that all the bridges should be made forty-one feet wide ;
that he, on the 4th of March, 1818, made a plan, specitying the form, -
extent of abutments, firm arches, and parapet walls; and added thereto
twelve feet of wing wall, at each end, finished by a turn or spur wall
for the two bridges near Bentley’s ; and one in the same manner, the
5th of March, 1818, for the two bridges below the mouth of Middle
Wheeling. That Shepherd went on with the work, according to the
plans so furnished, and had begun to turn the arches in some of the
bridges, when, in August, there was an unusual rise of water in the
creek, which so much exceeded the anticipationof the Superintendent,
that he thought it prudent to enlarge the capacity of the bridges for
the passage of the water; and, thereupon, he directed Shepherd to
raise the abutments ‘and piers about three and a half feet higher than
stated in the Pplans. That Shepherd took down a part of the
work, so as to be able to comply with Thompson’s instructions, and
completed the bridges agreeably to the plans and directions. After
the plans were made out, and the work commenced, the superinten-
dent directed the extension of the wing walls, and, at what is called
the Fay bridge, the wing wall was extended several rods, not merely
to protect ‘the. falling of the road, but for the purpose of turning a
creek along the side, and save the expense of a bridge over the sames.
It was first the intention of the superintendent to have turned the
creek, by a cut across the land of Mrs. Fay, into the main creek be-
low the bridge, and tlhius have saved the expense of extending the wall
or bridge: her objection to that course created the necessity for one
or the other. )

Thompson’s endorsement on the plan furnished to Shepherd is in
these words : ¢ Plan for Colonel Shepherd’s two large bridges, below
the mouth of Middle Wheeling, shewing all the dimensions, drawn to
a scale of an eighth of an inch to the foot.”

A Government can only act by its agents ; and when an authorized
agentacis within'the scope of his authority, the Government are bound,
to the extent of an individual acting for himself would be under si-
milar circumstances.. T'he abovementioned acts of the legally con-
stituted agent amount to an aetual and practical construction of the
contract by the Government, (admitting it to be ambiguous from the
general terms used,) and the acquiescence and execution of such con-
straction by Shepherd, in the opinion of the committee, is a binding
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construction and exposition of the contract, not to be controverted or
avoided, at this time, by either party, only by the proof that it was
made by a fraudulent combination between Shepherd and the agent.

- "Therefore, the committee report, that the plans of the bridges made
by Ttompson furnish the rule and data, as to extent in height and
form of the bridges, upon which the amount due Shepherd for the four
special contract bridges is to be ascertained ; and that the wing walls,
beyond what is specified in the plan, rightly come under the other
part of the contract, « or other mason work,” for which he is entitled:
to be allowed %3 25 per perch. Upon these principles, the cost of
these bridges, and the extension of the wing walls according to the
measurement of the Commissioners, is as follows, to wit :

The four bridges, 20 feet wide, containing 5,944 perches $40,002 00
The extension in width 21 feet, containing 3,311 perches 22,289 13
The increased wing walls, 2,902 per. and 16 feet,at §3 25 9,459 04

71,750 1T

The Commissioners’ estimate of the same - 51,411 64
The difference between the two modes of calculation, in

favor of Shepherd - - - - 20,338 53
To which add the sum paid by Shepherd, on the errone- '

ous measurement of Thompson - = ¢ 7,640 41
Add rejected work by Commissioners, as stated inreport 3,407 00
Add the sum deducted for defective work, &c. -7 2,427 42
Add also rejected work, not measured by the Commis-

sioners, by "Thompson’s measurement, 794 perches, at |

$ 3 25 per perch - - - - 2,480 50

Making a difference in favor of Shepherd, upon the prin- _
ciples adopted by the committee, and those adopted by
the Commissioners, of - - - - 36,293 86

By the settlement, at the Treasury Department, of Shep-
herd’s account, there is a balance against him, of #

The balance due Shepherd is - - - $ 32,483, 83

The Commissioners report a mistake in the measurement of the
bridge west of Mrs. Gooding’s, of 94.07 perches, unfavorable to Shep-
herd, not credited, in their report, to him, amounting to 306 dollars
and 31 cents ; also, in the calculation of the bridge over Shepherd’s
mill race, of $ 155 19, which the committee cannot determine whe-
ther these sums haye or have not been credited to Shepherd, in the
settlement above referred to. There is also a claim made by Shep-
herd for 1000 dollars promised him by the Secretary for turning the
creek through what is called the canal route, at thie bridge near Shep-
herd’s house, which appears not to be passed to Shepherd’s credit.
These are also items recommended to the consideration and explana-
tion of the Secretary.

3,810 08
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And the committee recommended the adoption of the following re-
‘solution :

Resolved, That the Secretary of the Treasury be directed to make
up the account of Moses Shepherd, for the work done on the Cum-
berland road, upon the principles adopted by the committee in the
preceding report; and if he should, from the facts and evidence
known to him, applicable to the rights of the parties, differ in opinion
with the committee, in partor the whole, then, in that event, also, state
the account as to him shall appear right in equity and justice, the con-
tract considered; and that he transmit the same fo this House, af the
beginning of the next session of Congress, with all the evidence and
documents in his possession, that he may deem unecessary to a fair

and full inyvestigation of the claim of the petitioner.
Attest : M. ST. CLAIR CLARKE,
Clerk House of Eepresentatives U. S.

STATEMENT exhibiting the claims of Moses Shepherd, a Contractor
Jor building bridges, &c. on the Cumberland Road, for which he ap-
pears entitled 1o cr edit, conformably to the report of the Committee of
the House of Representatives upon his petition, the order of the House
thereon, of the 1\7th Muy, 1824, and the directions of the Secretury
of the Treasury.endorsed thereon, viz:

Amount allowed for four large bridges, for increase of
their size, viz:
Three thousand three hundred and eleven perches, at
the rate of $40,002 for 5944 perches $22,282 41
And two thousand mua, ndred and two
perches sixteen feet, "wmg -walls, at % 3
25 per perch - - - 9,433 60

31,716 01

Déduct amount placed to his credit, per
report No. 45,520, for said increase 11,409 65 -
e e e 20,306 36
Amount of sundry sums paid by said Sh&;@herd to certain
.. sub-contractors, upon the measurement of J. Thomp-
som, superintendent, more than their work would have
amounted to by the measurement of the Commission-
ers, as per page 1, statement A. herewith - 7,640 41
Amount allowed by the committee for work whicliiwas :
rejected by the Commiissioners, as per page 2 of state-
ment A. herewith, ten hundred and forty-eighi perehes
eight feet eleven inches, at 8 § 25 per perch S 807 1T
Amount allowed by the committee for work, which was ;
deducted by the Commissioners, (at foot of the ab-

»



[ Rep. No. 253.] 157

stract of work, filed with report No. 45,520,) for de-

fective workmanship, seven hundred and forty-nine ’

perches twenty-three feet five inches, at $3 25 - 2,437 82
Amount allowed by the committee for work which had

been rejected by the Commissioners, (as per abstract

of work filed with report No. 45,520,) as follows :

per. ft. in.

7, in said abstract 159 14 0

do. 176" 7:10

Entry No. 19, in do. 197 1 1
and deduction at foot of abstract 262 8 8

Making together 795 6 10
which, at § 3 25 per perch, is' - 2,584 64
Deduct amount placed to credit of M. Shep-
herd, in veport No. 45,520, for part of
the last item of two hundred and sixty-
two perches eight feet eight inches, at % 1

25 per perch

Amount short, entered in abstract of work done, filed

o & - 327 98

2,256 71

with repert No. 45,520, at entry No. 14, for bridge

west of Mr. Gooding’s, as per page 5 of statement

A. herewith, ninety-four perches seven feet, at b3 3 25,

(see paper marked E. ) - - - - ~ 806 42
Amount short, entered in said abstract, at entry No. 17,

for bridge across Shepherd’s mill-race, arising from

error in the calculation of the contents of the arch of

said bridge by the Commissioners, (see statement E.

and page 6, of statement A. herewnh,) fm!;y perches,

at $3 25 per perch - 130 00
Amount allowed to him by the Secretary of the Trea-

sury, for turning the creek at Hackberry Bridge, as

appears by the copy of J. Thompson’s letter, of 14th

June, 1819, marked B. and the letter of the Secretary »
of the Treasury toJ. Thompson, dated 9th of June,
1819, not heretofore placed to his credit - 1,000 00

Deduct the balance with which he is charged on the

37,484 39

&,
books of the Treasury, per report No. 45, 520 - 3,810 05

— i

Leaving this sum a'ppalently due to sald Muses Shep-

i -+ %83,664 .36

R. HiRRISON, &

Auditor’s Office, Junuary 18, 1825.
WM. PARKER.
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STATEMENT.

The amount of Mr. Shepherd’s claim, as
per Commissioners’ statement C, is. -

Add amount short, extended in charge for
making road at No. 61, statement C,

Amount credited in the preceding state-

ment for stationery and work not in the -

contracts - = e P

From which deduct the following sums,
per statement C. :
Over measure of mortar walls per state-
ment C, including 1 perch at No. 52.
6,862 17 6
Do. dry walls do. 5,157 7 23
at $3 25 12,019 24 8}
Overcharge for increased size of the four
large bridges. (See statement E, )
Deduction for repairs necessary on a
bridge, (See statement F.)
Peduction for unnecessary extension of
the length of the road, (No, 13 C.)
And for errors in extending the charge

on dry walls, - - -
Deduction for errors in ditto on mortar
walls, - = - <

ok

Deduct sundry credits in lieu of part of
the deductions, (as per preceding state-
fnent,) & - L v 5

Amount credited in the preceding state-
ment, - - = r

As Mr. Shepherd has not rendered any
account, renders it necessary to take
Commissioners’ statement C,.as an ex-
hibit of his claims.

The balance due from Mr. Shepherd as
per Commissioners’ statement C, is*

To which add the following sums, viz:

Amount of warrants No. 250, dated
March 20th, and No. 778, dated 4th
August, 1811, paid- hlm, not charged
by them, -

- 1 #me

Eeesc—

60,318 033

174 52

55 6O

360,548 153

39,065 0@
19,590 35
961 00
1,490 623

19

-

— 15

61,107 123

1,503 00

,x.‘

59,604 123

D

300.904 03

2,018 15

11,723 46
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Amount overcredited by them at No., 52,

for one perch mason work, - - - - .8 25
Amount of balance of errors in extensions
of compensation for mortar walls, - - o7

Amount overcredited by them for dry
walls, 46 pr. 11 ft. 6 in. at 82 50,
Deduct balance of errors in extension of
compensation for dry wall - - Q1 65
it . 95 52

17 17

: ; 15,840 45

From which deduct the following sums,
viz :

Amount of additional compensation of
seventy-five cents per perch oni 13,141
pr. 0 ft. 1 in. of dry wall, allowed
pursnant to tlie endorsement of the
Secretary of the Treasury on his con-
tract—the Commissioners having al-
lowed only §2 50, and the Sccretary
has authorized $3 75 per perch, - 9,855 75

Amount short, extended for charge on
making road, No. 61 statement C, - A74 52

Amount short, extended for their allow- '
ance of part of deduction No. 8, - 15

10,030 42

————

3,810 08

Auditor’s Office, .&pmt 11, 1828.

WM. PARKER.
lmvptroﬂw’s Office, Mu 30 1823
2 pony WASHINGTON.

Note.—In addition to the contracts of Moses Shepherd and George
Paul, this statement is accompanied by the following documents,
whlch, as they are in some measure connected with the accounts of
ether contractors whose work was under the superintendence of Josias
Thompsen, should be returned to he ﬁled with report ND 40,281.
They are as follows : %
Book A, Measurement of brldgcs, &c. by Cﬂmmlsswners. :

Do. B, Do. dry walls, do. * "
Statement C, Of Moses Shepherd’s account . do.”

Do. D, Comparame statement of Supermtendaut’s and Com-

! missioners’ measurement,
Beok E, Dimensions, &c. of the four large bridges, and estimate
for allowance for increased size.
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Statement F, Estimate for repairing a bridge.

Do, G, Do.  of deductions for defective workmanship and
materials.

Do. H, Account of side pavements.

Letter I, Messrs. M¢Giffin and Wilson, two of the Commission-
ers, to the Secretary of the Treasury.

Do. K, Two letters of the Commissioners to the Secretary of
the Treasury, and copies of two letters to the Com-
missioners, one [rom J. Thompson, the other from
Mr. Shepherd.

Do. L, Letter of January 2, 1821, of Messrs. M:Giffin and
Wilson, to the Secretary of the Treasury.

Do. M, Letter of March 7, 1821, of P. Doddridge, to do.

Book N, Examinations of witnesses.
Statement P, Comparative statement of Superintendent’s and Com-
missioners’ measurement, &c.
WM. PARKER.

April 11, 1823.

TREASURY DEPARTMERT,
Register’s Office, March 4, 1824.

I hereby certify that the foregoing is a true copy of the original om
file in this office.
JOSEPH NOURSE, Register.

Marncu 22, 1826.

Mr, STEwWART, from the Committee on Roads and Canals, to which
was referred the petition of Moses Shepherd, made the following
report :

The Committee on Roads and Canals; to whom was referred the me-
morial of JMoses Shepherd, report:

That, on the 17th day of February, 1817, said Shepherd entered
into a contract with Eli Williams, the Agent of the United States,
duly. authorized for that purpose, to make and construct certain mason
work on:the national turnpike; which contract is in writing, by which
he coyenants to build the bridges therein mentioned, in the following
manner, and upon the following conditions, viz; ¢ To dig the foun-
dations ; clear away both above and below such bulldmg, sufficient for
the free entranca and passage. of the water ;oto build all the walls of
such a size and dimensions as may be directed ; to cope and point such
walls as may require it; to procure materials of an approved quality ;
and in short, to do every thing necessary for the proper and permanent
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construction of the said bridges, in such manner and form as lle Su-
perintendent may direct and approve; a good and sufficient number of
good and experienced workmen shall be provided, and the work to
progress with sufficient speed, so that contractors for turnpiking said
rozd may not be delayed. In admeasurements, the arches only to be
measured girt and half girt, all other mason work agreeable to their
solid contents, and all openings to be deducted; the workmen shall
all move from any one part of said sections to any other, for the pur-
pose of building such buildings as may be inost needy ; no mason
work to be paid for, except such as shall be approved by the Superin-
tendent aforesuid, Should any of the contractors be thrown idle, or
any of the men, so that they sustain loss, the sum.or damages so sus-
tained in the opinion of the Superintendent, shall be paid to the con-
tractor for turnpikes. If he refuses such payment, the Superiniendent
of said road is hereby authorized to pay to the said contractor for
turnpiking, out of any moneys due, or coming due, to the said Moses
Shepherd.. The United States, it 1s understood, s at full liberty lo
change their locations, and the size of any bridges and culverts, as
pointed out in the grading notes, as the Superintendent shall direet.”
On consideration of the works being so done, it was contracted on be-
half of the United States, that he should receive therefor payment * at’
the rate of $3 25, for every perch of mason work contained in the
arched bridges, and for every perch in any other work, except, at
all times, reserving such sum as the Superintendent aforesaid may
conceive proper and necessary, to the United States, for the due per-
formance of this contract; which sum, so reserved, shall be paid to
said Moses Shepherd, his executors or administrators, as soon as the
aforesaid work is completed and approved as before provided.”
That Josiah Thompson was appointed by the President of the
- United States Superintendent of the western section of said road,
within which was Shepherd’s contract; and that, by the terms of the
_contract between Shepherd and the Government, connected with the
_instructions given by the Secretary of the 'T'reasury, under the direc-
tions of the President, to the Superintendent, he was constituted the
soleyjudze of what mason work was necéssary to be made, the man-
ner, sulficiency, and where it should be placed on the road. The Su-
perintendent was made the Agent of the Government, to measure and
determine the guantity of work completed, and to pay for the same
by drawing drafts upon the Treasury. That Thompson was continued
in oflice with the above orders until the 5th October, 1819, when he
was removed. That Shepherd, between the time of entering into the
contract and the removal of Thompson, for the purpose of enabling
himself to comply with his contract, entered into contracts with a
great number of persons to do certain parts of the work directed to
be done by the Superintendent; and, as a part of his centract with
his sub-contractors, it was stipulated that they should be paid upon
producing the certificate of the Superintendent of the quantity done
and accepted. . ¥ '

»

ATl ! -&
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In this manner, Shepherd, it appears, proceeded with his work ac-
cording to the direction and measure of the Superintendent, and had
¢ompleted, and was paid for a great proportion of the mason work
judged necessary by the Superintendent to the completion of the said
road, before the removal of Thompson. The Superintendent, as the
agent of Government, from time to time, making payment as afore-
said for the work, us it progressed, either to Shepherd, or to his sub-
contractors. ;

That, upen the 30th of November, 1819, the President of the
United States appointed A. Lacock, T. Wilson, T. MeGiffin, Esqrs.
Commissioners, to go upon the said road, and generally to examine
into the conduct of Thompson as the agent of the Government, and
to report. These Commissioners re-measured all the mason work
‘which had been made by Shepherd and his sub-contractors, and which
had been previously measured and accepted by the late Superintendent,
and reported that there was less, by 8,7 15 perches, than had been return-
ed by the late Superintendent. ‘They also rejected sundry pieces of work
A5 unnecessary, and made deductions for work considered by them as
defective: as to these last, and the enlargement of the bridges, it is
unnecessary to say any thing at this time, Shepherd having received
payment for them in pursuance of an act passed in his favor at the
last session of Congress. He now claims payment for the whole work
as measured by the Superintendent, alleging that the measurement of
the Commissioners is inaccurate, and that, from the nature of the
work, being principally bridges, culverts, tiewalls, and such like,
which are covered in and concealed by the road, it was utterly im-
practicable to measure it accurately at any other time than as it was
put.up. The United States had not only a Superintendent upon the
spot, whose duty it was to examine and measure the work ‘when it

“Could be done accurately, but there were also employed competent
persons to assist in the discharge of those duties, who all unite in as-
“serting the accuracy of the original measurement. The memorialist,
‘it appears, also caused some parts of the work, measured by the Com-
‘Missioners, to be re-measured by different persons at different times,
“dome of wiom point out the error in the principle adopted'by the Com-
missioners in their admeasurcment, and all ‘make out the work to be
“much more than the Commissioners did. These measurers unite 'with
some of the workmen originally employed in constructing the work,

the original measurers, and others, in giving it-as their decided
opinian, that the Commissioners erred in their measurement, and that
accuracy was unattainable after the work was finished and the road
filled” in. It therefore appears to youl committee, that, although
possibly the Superintendent may have made inaccurate returns, yet,
as the extent of his errors cannot be ascertained, it would be exceed-
ingly unjost.to attempt to guess at it, and to compel the contractor to
settle upon a mere hypothesis. ¥ :

As the contractor and His workmen were scompelled to abide by
the measurement of the Superintendent, the Government, whose agent
he was, are precinded from disputing it, without satisfactory evi-
dence of his inaccuracy.
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In the prosecution of the work, it was considered expedient by the
Superintendent to cause wing walls, heavy coping, and other extra
work, to be performed, not included in the original contract; these
were, by the instructions of the Secretary of the Treasury, left to the
discretion of the Superintendent, who directed the same to be done
by the memorialist. In some instances, walls, originally erected,
were, by the Superintendent, directed to be removed, and again re-
built upon a deeper foundation. These accounts of the memorialist
have never been presented for settlement, in consequence of the re-
moval of the Superintendent from office ; part was not measured by
him, and the Commissioners refused to measure it. He also claims
compensation for eighteen perches of road, being a mistake in measure-
men{. He claims that inasmuch as, by the express terms of the con-
tract, he was entitled to be paid his whole account so soon as the
work was < completed and approved,” which was in 1819, and, in
consequence of the Government failing to fulfil their engagements
with him, he has been subjected to much embarrassment by suits, and
in other ways, and thereby incurred much expense, and had interest
to pay, for which he thinks he is entitled to be reimbursed. All these
are matters of account, more proper to be settled by the accounting
officers than by this committee, there being no principle to establish
in regard to them which has not been settled in other cases. The
Committee deem it unnecessary to say any thing concerning the com-
pensation for repairing a bridge during the last summer, that having
been provided for in the general appropriation bill. - They think that
the other items of claim should be referred to the Secretary of the
Treasury, to be settled upon principles of equity, with instructions to
adopt the abstract returned by the Superintendent as the basis of the
settlement. They accordingly report a bill to that effect.

No 1.
December 23, 1816.

Col. Exre Wirniams : I propose to contract with the United
States, for mason work on the National Road, between Alexandria
and Wheeling, as follows : I will make and complete the two
large bridges below the forks of Little and Middle Wheeling, each
of which are fo be arches of 100 feet chord, and twenty feet wide, af
10,630 dollars each, and the two bridges over Little Wheeling. af
Bentley’s, each 75 feet arches, and twenty feet wide, at 9,371 dollars
each. I will also make and complete all other bridges, culverts, and
other mason work, at and between the east foot of Wheeling hill and
Alexandria, and find all materials, at 5 dollars and 25 cents per
perch, and finish the same, as the road contractors may be ready to
fill up the abutments.

MOSES SHEPHERD.
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No. 2. X

Extracts from the instructions éf Josias Thompson, Superintendent, &c.
dated 5th May, 1817.

« The execution of the contracts, above mentioned, with the seve-
ral contractors, is left entirely under your superintendence. | As eve-
ry thing cannot be provided for in such contracts, it is expected that
in the course of the work some modifications may be found necessa-
ry. Thus, there are places, which, from the steep ascent of the hills,
along the side of which the road is to be dug, the slope required by
the contracts could not be obtained, nor the ditch on the upper side of
the road be dug out, or the thirty-two feet preserved for the surface
of the road, without such additional and expensive cutting of the hills,
and at such depth as cannot justly be required from the contractors.
In these, and other cases of a similar nature, you are authorized to
permit such deviations from the letter of the contracts, as will be con-
sistent with its true spirit, and on such conditions as will give you
an equivalent to the United States, either in an increased breadth of -
the road, or otherwise, ‘and as it has been usual to adopt on other
roads, in similar cases. > Fa

You will perceive, that these contracts will embrace all the sewers
above ground, the number, form, and dimensions of which are left at
your own discretion. For all the culverts and bridges not embraced
by the contracts. whether noted in the Commissioners’ field notes, or
in your opinion necessary, and with the exception of those already
contracted for, as stated in the contracts, you are hereby authorized
to contract either separately, or for several of them together, and
either with one or more persons.  You will also make a quarterly re-
turn to this office of such contracts as you will have made during
the preceding quarter, That return should simply state the name of
the party, the work contracted for, and the price agreed on, With
respect to lime, you may make a secparate contract or contracts, if
you think proper. :

In addition to the work to be performed by the contractors in con-
formity with their contracts, and to colverts and bridges, some extra
work, such as side walls to support the banks, digging of foundations,
&c. will probably be necessary. On that subject, 1 have to recom-
mend all the economy which is consistent with the permanency of the.
road. and the diminution of future repairs.

Whereas no inconvenience will arise from delay, it will be best to
obtain the previous approbation of the President, by sfating to me '
the object and previous expense. But as these may be cases of no great
magnitude, and where delay would be inconve:ient, you are hereby
authorized to have any such work executed, as will not, in the whole,
exceed the average of three hundred and twenty dollars per mile, for
extra work. Beyond that amount, you will apply as above men-
tioned for authority. With respect to all such extra work; you are
at liberty to have it executed, either by contract, or by hiring hands
by the day or otherwise.”
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No. 3.

PuiraperrHIA, May 26, 1817.
Col. SeepaERD—SIr : I see at some of your quarries, flag stone
suitable for coping, which your quarriers break up for common pur-
poses ; would it not be better to lay by those stones for that purpose,
as all the coping must be made of flag stone, and not less than 3 inches
in thickness ! The parapet wall will be two feet thick, and the coping
must project outside at least three inches wide, and completed in as
good a manner as those already done on the eastern division of the

Cumberland road. '
JOSIAS THOMPSON, Superintendent.

No. 4. :
UriTen StATES’ RoAD, August 24, 1817.

Col. SurpaErD—Sir: I have received directions from the Secretary
of the T'reasury to have all the walls coped with heavy stone, and well
clamped, to prevent them from injury by evil disposed persons, You
will, therefore, have all your walls coped with the heaviest stone that
can be procured ; but, in lieu of clamping, you will have them dowelled
with locust pins, of an inch in diameter, or with iron dowells ; and
where it is not convenient to get heavy stone, you will put in twe
dowells of iron—three-fourths of an inch, will be large enough.

Your sincere friend,

o JOSIAS THOMPSON, Superiniendent.

No. 5.

Col. SmepaErRD—Sir: The Secretary has instructed me to abridge
the mason work as much as possible ; and by an estimate, I find it
will be much cheaper to open a canal, than to make the side wall at
the lower end of my place, I have, therefore, sent your hands home.
I am going to Alexandria this morning : I will be down the creek to-
morrow morning, and will see you on the occasion.

- JOSIAS THOMPSON, Superintendent.
No. 6. :
Amount of measurement made by J. Gilehrist.
Parapet heavy coping. Feet. In.
Bridge on Wood run - - - - 466
Ddo. Deep hollow - - - - 257
Do. Block house - - - - 225
Do. West of Carter’s - - - - 219 2
Do. West of Gooding’s - - - 178 5
Do. at Gooding’s - i = 5 204 -
~ Do. at the west end of Shepherdsville - - 161 8
Lineal measure, Total - - - 1,712 8

JOHN GILCHRIST:
- Ja nuary 1, 1825.
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No. 7.

Oaro CounTy, VIRGINIA, sci.

Francis Melton, being duly’ sworn, doth depose and say, that he
was employed by Colonel Shepherd to do his blacksmith work, dar-
ing the erection of the Cumberland road ; and deponent further saith,
that he made four hundred and fifty-six dowells for the dowelling of
the hrldges on the said road; that the iron aml workmanship was
worth 873 cents for each dowell.

Sworn before me, this 5d day of January, 1825. *

JUSIAH CHAPLIN, J. P.

e s

No. 8.

Ouro Couney, VIrRGINIA, scl.

John Gilchrist, being of lawful age, and duly sworn, according fe
* law, deposeth and saith, that, in the month of May last, this deponent
was requested by Col. Moses Shepherd, to accompany the Commis-
sioners, who were then proceeding to measure and examine the ma-
son work on the turnpike road in the bounds of Colenel Shepherd’s
contract for mason work : this deponent, with Alexander Lawrence,
who is also an artist, went with the said Commissioners, and pro-
ceeded to take notes of their measurement, as far as the same could be
done : we found it totally impracticable to ascertain the actual dimen-
sion or quantity of mason work, on account of the great depth of fill-
ing between the walls of the bridges, which renders italmost impossi-
ble to ascertain the accurate thickness: it is likewise very diflicult to
ascertain the height of the different sections, without digging down to
the bottom of the walls on the inside, as the offsets are mostly on the
insides of the walls, and in no instance was this mode attempted. The
mode adopted by the Commissioners, was to dig a few feet down, and
then to drive an iron bar down on the inside of the walls, until it
reached an offset, or was stopped with some other obstruction. This
is at best, we consider, but guess-work, always going to lessen, but
never to increase, the measurement : the iron bar, driven down with
great force with a sledge, and being sharp in the point, striking on
an opening in the wall, or amongst small stones used for filling up the
vacancies, would penetrate some depth below the offset, before its
progress would be stopped. There was a rule adopted by the Com-
missioners, which we think highly unjust, and greatly affects the in-
terest of the contractor: when their iron bar was too short to reach the
offset, to ascertain the height of the sections and their thickness, in-
stead of taking the dimensions agreeable to the notes furnished them
by the Superintendent, when thvﬁ found a section fall shotrt in the
upper part of the bridge, where it could be ascertained more easily,
they would lessen all the other sections in the bridge in the same pro-
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portion or ratio with the section measured at the fop : this' was done
by them without taking the trouble to sink or go down, so as to as-
certain the true measurement of the sections below : in one of the
bridges situate west of Mrs. Gooding’s, and not far from her house,
the Commissioners reduced some of the walls considerably, without
any certainty of their being correct: when .we objected to this pro-
ceeding, they appeared hostile, and told us we had no business to dic-
tate to them or interfere with their mode of measurement ; they far-
ther observed tous, that all we had to do: was, to take down the notes
as-they did.  This deponent further states, that, while measuring one
of the bridges near Richard Carter’s Tavern, there was an offset at
the base of the bridge, on the outside, which the Commissioners re-
fused to measure, giving as a reason for so refusing, that that base or
offset was useless ; a part of it they received in the measurement, and
a part they left out. j

Personally appeared before the subscriber, Justice of the Peace
in and for said county, and swore to the trath of the foregoing deposi-
tion.

Given under my hand, this 28th day of November, 1820.

ARCIHIBALD WOODS.

e r—

Naoa. 9.
‘Vuro County, sct.

Before me, Charles D. Knox, a Justice of the Peace for said county.
-personally appeared Alexander Lawrence and John Gilchrist, and
made oath as fallows : s P

The said Alexander Lawrence saith, that, in the month of June,
1820, he was with the Committee, and assisted /in exploring for a
wrock, at what was said to be the old location, where it passed Lit-
11z Wheeling creek, between the mill dam and Colonel Shepherd’s
house. An iron bar was driven down fo the depth of 18 feet below
ithe bed of the creek, but noe rock found. This deponent then offered
‘to have another bar attached to the one then made use of, and pene-
{rate it still further, but the Committee declined it. A similar at-
tempt was made near to the bridge, but with similar want of success.
"The Committee appeared to be satisfied with the attempts made.

On the first attempt, the bar met with some obstruction eight er
'nine feet under ground, whereat the Committee appeared to rejoice ;
but, on farther effort being made, the bar descended to the head.

The said John Gilchrist says,. that he accompanied the Committee
in the undertaking aforesaid, and recollects that, on the bar reaching
-to the depth of eight or nine feet, and meeting with some obstruction,
the Committee, expecting that they had reached a rock, appeared to
-exult much thereat; but, on making a further effort, the bar descended
to the head. He recollects to have heard the proposal made by the
said Alexander Lawrence to lengthen the bar, which was declined.
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The whole distance below the bed of the creek, to which the bar was
driven, was about eighteen feet : at this point, the water, during high
freshets, was ten feet; of course the barilescended twenty-eight feet
below high water mark, and no rock found. The attempt was made
on the spot near to the Hackberry, pointed out by Mr. McGifiin, where
he said he knew the location to be ; but, not finding a rock. the Com-
mittee went to the dam, saying that they supposed.the location was
there. Here the rock was discovered, but of ‘a very irregular surface.
Sworn to before me, this 15th day of January, 1821.
CHARLES D. KNOX.
&

r— .

No. 10.

CoMMONWEALTH OF YIRGINIA, ]
; : 83,
Ohio County,

John Gilchrist, in the annexed affidavit named, being duly sworn,
doth depose and say, that, on the 12th day of January instant, at the
vequest of Col. Moses Shepherd, he made a survey of what is called
the old location of the Cumberland Road near Col. Shepherd’s house :
that, in making the survey, he -took the notes of Col. Williams, de-
ceased, as he is informed, as his guide, and commenced at a point de-
mgnated by a rock, running 8. 56° K. to the Hackberry-tree, men-
tioned in said notes, and found the distance to be 181 poles 15 links.
"That deponent also measured the present course of the vad, from the
Hackberry-tree, over the bridge by Col.Shepherd’s house, to the rock
above-mentioned, and found: the distance between the two pointsto be
220 poles and 3 links, making the difference between the two routes

583 pn]eq, and deponent lmther saith, that he was present, in the
year 1820, when the Committee on behalf of Government measured
the bndge west of ‘Mrs. Gooding’s. | At the time they measured the
bridge, ‘deponent informed them that they could not: make a correct
admeasurement by the plan they pursued. That, according to the
measurement of the Committee, as returned by them in their general
-admeasurement, there were 940 perchés 5 feet 1 ‘inch in: the said
“bridge. ' That, after this admeasurement, in the year 1821, deponent
ainderstood that ‘the Hon. Wm, H. Crawford, on behalf of Govern-
ment, ‘had ‘agreed that the Committee should clicose one man, and
Col. Shepherd another, to re-measure some disputed measurement of
the Comumittee. ' 'T'hat, under this agreement, .deponent was chosen
on the part of Col. Shepherd, and Mr. Joseph Coulter on the part of
the Committee. T'hat, according to the measurement of said Coulter
and deponent, there were 1034 perches 12 feet in the said bridge, mak-
ing a difference of 94 perches more in the said bridge near Mrs. Good-
ing’s, than the Committee made in 1820. And deponent further
aalth, that he measured the first six divistons in the wall near Stein-
rod’s narrows, and found them to contain 3853 perches 14 feet. In-
this admeasurement, deponent had reference to the Superintendent’s
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notes for the dimensions of two tie-walls, and the deduction for a rock,
which could not be otherwise ascertained. And deponent further
saith, that he hath examined a copy of the book of admeasurement
made by the Committee, and finds several of the calculations there
made incorrect, some of the mistakes being in favor of, and some against
Col. Shepherd. Deponent further saith, that Alexander McDonald,
mentioned in the deposition of John Sample, -is a competent person
to admeasure work of the description meutioned in said deposition.
21 JOHN GILCHRIST.
Sworn to and subscribed before me, this 16th day of January, 1824,
NOAH ZANE.

No. 11.

I, Lincoln Chamberlain, of the City of Washington, on solemn
oath, depose and say, that I lived with Moses Shepherd, from some
time after his commencing work on the Cumberland road, until after
his completing it, and served as a foreman to direct his teams and
workmen, during the whole time that he was performing said work.
That I was, of course, knowing to all the different parcels of mason-
work, and ether work done on the road by virtue of his contracts.
That the mason-work was measured by Thompson as it was put up,
before it wasicovered or filled in, and under circumstances which in-
duced me to believe that it was correctly measured. That I saw
some of the sub-contractors measure their work after Thompson had
done so, and their measurement exceeded his, and caused a general .
dissatisfaction among them, and complaints that he reduced the work,
of which they were furnished with partial abstracts of Thompson’s
measurement, as the work progressed, by which abstracts, certified
by Thompson, said Shepherd ascertained and settled their claims
for compensation. That I have been employed in road making ma-
ny years, and, though not a mason by profession, am well acquainted
with the mason-work necessary on roads, and the mode of measuring
it, and I consider it utterly impossible to measure it after the road
‘is completed, on account of the great depth of the filling in, and the
unevenness of the foundation. I further depose, that a considerable
quantity of stone, and much labor in placing them, was entirely lost
to said Shepherd, by reason of the discontinuance of side-walls,
which had been previously ordered. That I recollect, particularly,
one hundred and fifty perch of stone, to speak within bounds, half of
which was laid in wall at the corner end of Thompson’s place, wholly
lest to Shepherd ; and about eighty feet of wall, on each side of the
road at Blockhouse-bridge, was discontinued, ‘after being built two
feet above the earth, many of the foundation stones of which now re-
main buried up in the trench dug for the walls—an entire loss to said
Shepherd. I also recollect™ three culverts are in Thurnbri@gﬁgp’@lgce,
; * Not included in Shepherd’s account. o
22
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one near Bentley’s house, and the other close to Keelen’s house, whick
were taken up when completed, and were never measured, although
aitounting probably “to near one hundred perch, and the stone and
Tabor were totully lost to said Shepherd. I further say, that, at.the
time of said Shepherd’s receiving theSuperintendent’s order of Au-
gust 10th, 1818, to raise and enlarge the bridges, that'at the widow
Fay’s, in particalar, was in a‘fine state of progression, and a great
deal of that, as well as a considerable portion of the others, was un-
necessarily pulled down, to make the walls thicker, and capable of
supporting the great additional weight of stone, then contemplated ;.
and the labor of erecting the wall, thus pulled down, was wholly lost
to said Shepherd. I further depose and say, that T have examined
the book of measurement returned by Thempson, and compared it
with that of Messrs. Lacock, McGiftin and Wilson, and that some
pieces of the work, which were done'by myself, and in my presence,
are not measured at all by said Committee, among which are the
following, which I well recollect, as copied from Thompson’s mea-
surement, viz.

perch. fl. in.

10

Pavement at Good’s run, - - - _ 84 6
Do, at Deep-hollow bridge, - - B2 8.0
Six tie-walls in said bridge, - - - 1755737 5
Two do. in double hollow do., - - or 6,1

I also well recollect the work in the bridge near .
Mrs. Gooding’s, returned by Thompson at - 88 12 9
And by the Committee at - - - 64 0 0

And I have no hesitation in saying, that Thompson’s measurement
of that particular work made it much less than it really was.

I further depose, that I was present at the commenrcement of the
digging fur the foundation of the bridge near Col. Shepherd’s house,
and know that it was begun precisely at the place designated by the
Superintendent, called the canal route, and that it was afterwards
changed, on account of the rock not running under the entire founda-
tion, about eight or ten feet lower down the stream, by the order of
the Superintendent, and to the great loss, in labor, of the said Shep-
herd. I know, also, that there were many other alterations of mason-
‘work, ordered by the said Thompson, to the greatinjury of Colonel
Shepherd, which alterations were subjects of frequent dispute and
contention ; but said Thompson was. considered as having authority
to make them, and was therefore uniformly obeyed. 1 can only
add. that the work constructed by Col. Shepherd was the best and
most faithfully constructed of any of the kind that I was ever con-
cerned in doing; that I have no doubt but he lost money by his
contract the first year, and until he dissolved his connexion with Paul,
and such was.the general understanding at the time ; and that I have
full confidence in the justice of his claim on the Government.

‘Givensunder my band, this first day of April, 1824,

L. D. CHAMBERLAIN.
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BDisTrieT oF ConuMBIA, o
Washington County, .

On the 1st day of April, 1824, before me, the subscriber, a justice
of the peace for the county aforesaid, personally appears L. D.
Chamberlain, whose name is subscribed to the above deposition, and
makes oath in due form, that the facts set forth therein, as of his own
knowledge, are true as stated, and, so far as he has been informed, he

believes them to be true. ;
JAMES YOUNG.”

‘-
&

No. 12.

WasnineToN CounTy, lo wit:

I, Lincoln D. Chamberlain, being duly sworn, depose and say,
that, in relation to the item of charge for a wall, begun and discon-
tinued at the lower end of Thompson’s place, in Col. Shepherd’s ac-
count against the United States for work done on the Cumberland
road, that, while at work on the said wall, in the employ of Colonel
Shepherd, the Superintendent directed the building of the wall to be
discontinued, alleging that it would be cheaper to' the Government
to cut a canal through the point of the bottum, than to continue the
wall. That, besides the one hundred and fifty perch of stone, or there-
abouts, mettioned in a prior deposition, of the 1st of April, 1824, I
have given in this case, as lost to Col. Shepherd by means of the un-
expected discontinuance of the work, there was moreover lost to him
the whole labor and expense of digging and laying out the foundation
of the wall. and a large quantity of stone quarried out : the whole
value of which, this deponent and all the workmen thought it would
amount to the value of 375 or 400 perches of stone wall : and that the
principal part of this stone, thus quarried out, was used by the Su-
perintendent as the property of the Government.

And 1, the said depouent, further say, that the Superintendent di-
rected that all the walls built hy Shepherd should be reduced to five
feet thickness at the top ; that, in consequence of such instructions,
the walls were so constructed; that, some time afterwards, the Super-
intendent altered his plan, and directed Shepherd to reduce the thick-
ness of the walls at top to two feet, and make what he called an inclined
parapet, to the great injury of Shepherd, causing him to take down
the upper part of several walls, or so to break them off as to comply
with said instructions. I do remember, particularly, that thewall at
Keefer's Narrows was broken down, This wall was about 600 in
length, and it required a great deal of labor to make the desired al-
teration, which may be estimated at about $25, and which reduced
the measurement of the said wall 50 perches, if not more. -

And I, this deponent, further say, on oath as aforesaid, that while
the bridge at the lower part of Col. Shepherd’s plantation, on the said
@umberland road, was huilding, and when the walls were raised above
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the arch, the Superintendent came to the bridge where we were at
work, and told Col. Shepherd that the Secretary of the Treasury
had instructed him to have all the mason work on the road abridged
and lessened as much as possible ; and he, the said Superintendent,
therelore directed Col. Shepherd to have the side walls of the bridge
reduced to their present thickness. Col. Shepherd, with the mason
that was doing the work, and my father, who was an old and experi-
enged road maker, expostulated with the Superintendent on the im-
propriety of reducing the thickness of the side walls then building,
alleging that the depth of the filling was very great; that the earth
that it was to be filled with was of a calcareous kind ; that, as it became
wet, it would expand and push down the slender side walls then directed
to be built. The Superintendent then replied, that the walls should
be made as he directed, and they were made accordingly. = That, as
soon as the filling became wet, the walls did bulge ; but by no means
so much as to injure the work. T'hat, on my way from the State of
Obio to the City of Washington, last Fall, I went under the arch-of
the said bridge, which is about 7 feet high ; the arch was as entire
and as good as when it was first built: that no part of the whole work
appeared to be injured except the upper part of the side walls ; and
they not in such a manner as ever to require repair; and, if any repairs
ever should be required, it is my opinion that such repairs could be
made for $ 150. or thereabouts. ‘

And I, this deponent, on oath as aforesaid, further say, that the
constructing the wing wall of the bridge at Col. Shepherd’s house, in
the shape it now stands, has diminished the expense to the United
States, of the said wing wall, atleast 300 or 400 perches, and that the
whole work was done under the immediate direction of the Superin-
tendent. I am confident, from my own knowledge of mason work,
that the part of the wall leading towards Shepherd’s house, which was
not measured by the committee, amounted at leastto 250 perches : that
the culvert in said partof the wall contains about 52 perches: that this
culvert was at first located at what was called Hackberry’s bridge,
and was to bave passed under the road at that place; but when the
site of the bridge was removed down to the rock, the Superintendent
directed the said culvert to be made where it now is, in that part of
the wing wall next to Shepherd’s house, and that part of the wall
which the committee refused to measure.

) L. D. CHAMBERLAIN.

DistricT or Cornuvmeia, X
Hashington Conuty, :

On this ninth day of March, 1826, before me, the subscriber, &
Justice of the Peace for the county aforesaid, personally appears D.
Chamberlain, whose name is subscribed to the above written staie-
ment, and makes oath, in due form, that the facts set forth thercin

are frue as stated.
; JAMES YOUNG.
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No. 1s.

Noah Clark, of lawful age, being duly sworn, according to law,
deposeth and saith, that, in November, 1817, this deponent was pre-
sent, and assisted in building a side wall (being a mason by trade) on
the turnpike road, near Little Wheeling creek, at the lower end of
Mr. Thompson’s plantation: this deponent was employed by Colonel
Moses Shepherd : this deponent thinks there was at least one hundred
and fifty perch of wall actually built: and that there was stone suffi-
cient for six bundred perch, if it had been built in the wall : Mr.
Thompson, the superintendent, was present while the work was pro-
gressing ; the work was then stopped, as he was informed, by the di-
rection of Mr. Thompson ; and, this deponent believes that the stone
actually built in the said wall, and the stone which was collected on the
ground, ready to be laid, was equal to four hundred perches of stone
when laid : and further saith not.

, : NOAH CLARK.
Outo Ceunry, Virginia.

Personally appeared before the subscriber, a Justice of the Peace
in and for said county, Noah Clark, and swore to the truth of the
the above deposition.

Given under my hand, the 28th day of Nevember, 1820.

ABCHIBALD WOODS.

No. 15.

The undersigned assisted Col. Shepherd and others to measure a
side wall, called Keffer’s wall : the result was as follows :

Perches.
Bottom, or lower section, - - - - 489
Middle do. - - - - 435
Upper do. - - - - 98
Caping;: = = = ssgee 0 aream ies 50
1078

In taking the dimensions of this wall, we had the piece of paper
hercunto annexed, purporting to be notes made by the commissioners
of the same wall. By that paper, the commissioners make the

Height of bottom section, - - E -
Thickness, - - -
Height of middle section,
Thickuess, - - -

Whereas we make

Height of 1st section,
Thickness, - -
Height of middle section, 00
Thickness, - - - - - 00
Quantity in perches, agreeably to eur measurement, 1073.
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In the above measurement, we endeavored to arrive at accuracy, as
nearly as the situation of the wall would permit. T'o ascertain the
depth on the inside, and the thickness of the lower and middle sec-
tions, we probed with an iron bar, the same used by the commission-
ers, and adopted the same method used by them. It will readily be
perceived that accuracy was impracticable. 'The iron bar might
meet with obstructions before it reached the bottom of the wall, or in
attempting to find the thickness, it might be impeded by a stone pro-
jecting from the wall, or enter an opening in the wall. In the one
case, the wall might be adjudged thicker, and in the other, thinner
than it really is. The deeper the wall, the greater the uncertainty.

The said Caldwell further saith, that, alter the result of Shepherd®s
measurement of the wall aforesaid was made known to the Cominis-
sioners, they remeasured the same, and made it contain considerably
more (precise amount deponent does not recollect) than they had as-
signed. to it on their first measurement; that, after the Commissioners
had measured the small bridge west of Mrs. Gooding’s, and stated
the contents thereof, Shepherd requested a remeasurement by the
Commissioners, which was agreed to, and deponent was invited by
Shepherd to be present thereat, T'wo practical masons were mutual-
ly selected, and, in the presence of the Commissioners and deponent,
the bridge referred to was remeasured, and it was made to contain
about 100 perches more than the Commissioners had made it by their
previous measurement. 'The acknowledged inaccuracy of the mea-
surement made of this bridge by the Commissioners in the fivst in-
stance, together with the results attending the measurement of Keefer’s
wall, destroyed all confidence in the correctness of the various mea-
surements made by the Commissioners. These inaccuracies grew,
as deponent believes, out of the impracticability of measuring mason
work under ground, and concealed from the view of the measurer,

Inregard to the south wing wall to the large bridge near to Shep-
herd’s house, and the culvert at same, deponent saith, that, according
to the original location, a culvert to conduct the water of a run or
drain into the creek was to have passed under the road atthe Hack-
berry, some distance east of the bridge. On the change of the loca-
tion at that point, the run was conducted on the south side of the
voad, and discharged through the south wing wall of the bridge.
The Commissioners, when measuring the other mason-work, declined
measuring th? wing wall er.culvert, on the ground, as depounent un-
derstood, that the one was not properly an appendage to the bridge,
and that'the other was.unnecessary. At the place where the bridge
is erected, the banks of the creek were so low as to render the ex-
tension of wing walls necessary to.support the filling in of the bridge,
and the road immediately connected with the filling. If the southern
wing wall, rejected by the Commissioners, had been extended of*
cqual length with the northern wall, it would have required lﬁstlare ma-
sonry than is contained in the wall which was constructed.

A disagreement also ‘existed between Shepherd and the Commis-
sionersy respecting the increase of ‘distance sustained in the change
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of the road from the Hackberry to the intersecting point of the two
routes. The Commissioners made that increase to be a certain num-
ber of rods, not now recollected by deponent. Shepherd employed
a surveyor to measure the two routes, which was done in deponent’s
presence, and the increase of distance reported by the Commissioners
was ascertained to be less than the Commissioners had made it by
about 20 rods. Deponent cannot speak to the precise quantity, hut
recollects that it was between 14 and 20 rods.

: A. CALDWELL.

Wasaiseron Counry,

District of Colwmbia, }

Before me, Bernard Spalding, a Justice of the Peace for said coun-
ty, came Alexander Caldwell, who subscribed the above, and made
oath that the facts contained in the preceding statement are true,

BERNARD SPALDING,
Justice of the Peace for said County.

No. 14.

Before me, Charles D. Knox, one of the Justices of the Peace for
the county of Ohio, personally appeared William Killen, and made
oath that he acted as assistant to Josias Thompson, superintendent,
and assisted him in measuring some part of the mason work on Mo-
ses Shepherd's contract, and some part ol it he measured himself,
and other parts Mr. Thompson measured, when this affiant was not
present. 'The portions of masonry which this affiant measured, and
assisted Mr. Thompson to measure, are pointed out on strips of paper

“attached to the margin of Thompson’s abstract, dated October 7th,
1819,

That, in making the measurement aforesaid, this affiant endeavor-
ed to arrive al accuracy as nearly as possible. At the time he made
the measurement, he thought it correct, and yet believes it to be so.
In making the calculations. he took great pains to be correct, and
thinks he was so. That the sub-contractors under Shepherd applied
to Mr. Thompson, from time to time, for abstractsof the measure-
ment of the work done by them, which was furnished agreeably to
measurement contained in the general abstract above referred to.
That the sub-contractors obtained copies of such meaau#mmt, in or-
der to seftle with Shepherd.

T'he above sworn to before me, this 18th day of November, 18260.

CHARLES D. KNOX.

Nﬂ 15.

@’bMMoNWEALTH oF Vmumu,
Ohio County,

John Sample, of said county, bemg duly sworn, ~doth depoae and

4@y : that he, together with three other pérsoms, contracted. with

88.

B

Ui
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Col. Moses Shepherd, to build two bridges on the United States’
road, known by the nsme of Bentley’s bridges; that deponent’s con-
contract was to build the bridges by the perch. That Josias Thomp-
son, the superintendent, took the admeasurement of the bridges as
the work progressed ; that said Thompson gave deponent certificates
of the measure of the work ; that deponent, and those ‘concerned with
him. received their pay of Col. Shepherd, according to the certifi-
cates of Thompson. And deponent furiher saith, that, from the com-
mencement of the said bridges, he, and those concerned with him, with-
ouf the knowledge of either Shepherd or T'hompson, requested Alex-
ander McDonald, a person engaged in the work, to take a private
admeasurement of the work as it progressed, to see whether Thomp-
son measured correctly. 'Lhat, after the work was finished, they
compared McDonald’s measurement with Thompson’s, and they only
differed in a few perches. Thompson’s measurement was allowed,
and Col. Shepherd settled with them to the full extent of his mea-
surement. And deponent further saith, that he understood the bridges
abeve mentioned were taken by Col. Shepherd upon a special con-
tract with the agent of Government, which will more fully appear
by said contract. And deponent further saith, that he never had any
reason to suspect, nor does he believe, that Col. Shepherd had any
secret understanding with any person whatever, relative to the bridges

or road.
JOHN SAMPLE.
Sworn to and subscribed before me, this 16th day of Jan. 1824.
NOAH ZANE.

No. 16.

Pistrict o¥ CoLumBIA, } o
washinglon County, ’

Personally appeared Abel Gay, before the subscriber, a Justice
of the Peace for the county aforesaid, and makes oath that he as-
sisted Josias Thompson, the late superintendent for the western di-
yision of the Cumberland road, and William Hawkins, the assistant
superintendent, to measure a considerable portion of the mason work

. done by Moses Shepherd, a contractor on said road, as the same pro-
gressed ; that hethen thought, and still thinks, that the same was accu-
rately measured, and so returned in the superintendent’s abstract,
which he has examined ; that it was customary for" the contrac-
tors to get copies from the superintendent’s abstract, and thereby to
settle with their sub-contractors and workmen, and he believes it was
Col. Shepherd’s custom so to do. He is well acquainted with the
work done on that road, and is perfectly satisfied that the only pos-
gible way in which the contents could be ascertained was by mea-
suring as the work was put ap: it being utterly impossible to mea-
sure.accurately after the bridges were filled in. 'The deponent is a¢-
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customed to examine and measure mason work, and considers hima
Jself a competent judge of such things. :
ABEL GAY.
Sworn before me, this 16th day of February, 1826.
JAMES YOUNG.

The deponent Abel Gay further states, that, in many suits which
grew out of other contracts on that part of the road made in
Pennsylvania, Wm. Hawkins was examined as a witness for the
workmen, -and has invariably testified to the accuracy of the original
measurement made by him, this afliant, and the superintendent ; al-
though said Hawkins, when subsequently employed by the Commis-
sioners to re-measure the same work, made it out less, which depo-
nent believes resulted from the impracticability of making an accu- -
rate measurement at the time the last was attempted.

ABEL GAY.

Sworn before me, and subscribed, this 18th day of February, 1826.

= JAMES YOUNG.

P ]

No. 17.

Hugh Smith, being of lawful age, being duly sworn according to
law, deposeth and saith, that he was employed by Col. Moses Shep-
herd, to finish a bridge on the road, in the land of John Goed ; this
bridge was called Stewart’s bridge. 'This was in the month of July
or August, 1819. That the superintendent; Mr. Thompson, besides
finishing the said bridge, required this deponent to. take up the pay-
ing which had been made under the arch of said bridge by Stewart,
-and sink the ground two feet lower than it was, and pave it again,
for which work Colonel Shepherd paid him thirty dollars, exclusive
of the expense of finishing said bridge.

{ HUGH SMITH.
Onro County, Virginia :

Personally appeared before the subscriber, a Justice of the Peace
in and for said county, Hugh Smith; and swore to the truth of the
above statement. :

Given under my hand, this 28th day of November, 1820.

ARCHILD WOODS.

et e, A

No, 18.
Onro County, ss.

Personally appeared, Richard Hardisty, before the subscriber, a -
Justice of the Peace for the county aforesaid, who, being sworn,
says, that he was a sub-contractor for a part of the mason work on
the natienal turnpike, under Shepherd and Paul ; ‘that he built ene of

23
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ihe large bridges over the little fork of Wheeling creek ; that said
mason-work was measured when bare, and as it progressed, by Wil-
liam Hawkins, assistant to Josias Thompson, and deponent was
governed by said measurement in his settlement with his laborers.
The same Hawkins subsequently aided the Commissioners, Lacock,
M. Giftin, and , in their measurement, which last measure-
ment, deponent is informed, was less than the first ; deponent believes
the first measurement to have been accurate, and certainly the op-
portunity of making an accurate measurement was greater when the
work was bare, than after it was filled in; and further saith not.
Given under my hand, this 30th day of Nov. 1827.
A. WOODS.

No. 10.

' Onro Counry, S5

Personally appeared James Pemberton, before the subscriber, a
Justice of the Peace for the county aforesaid, who. being sworn,
gays, that he was a mail contractor, from August, 1818, for many
years after. That, long before the national turnpike within Shepherd
and Paul’s contract was finished, and before they were bound to have
it finished, at the request of the deponent, permission was given to
use the road for the purpose of transporting the mail whenever it wag
practicable ; the road being thus thrown open, was in general use by
fravellers, which consequeatly marde it necessary to repair the road
before it could be taken off the contractor’s hands by the superinten-
dent. : :

Given under my hand, this 30th November, 1827.

JAMES PEMBERTON.

No. 20.

Vircinia, Ohio County, ss.

Personally appeared before me, Israel Upergraff, a Justice of the
Peace for the county aforesaid, Noah Zane, Esq. of the borough of
Wheeling, who declared upon oath, that, after Col. Moses Shepherd
had finished his contract for constructing part of the Cumberland
road, and bridges, and culverts therein, he waited with great anx-
iety for the arrival of the commissioners, McGiffin, Lacock, and
Wilson, who had been appointed to examine and report upon his con-
tract : no money could be drawn by Shepherd uatil such report was
made ; and being pressed by them to whom he was indebted, he was
anxious for the examination and report to be completed. Wheu the
Commissioners arrived at Wheeling, they put up at the tavern of
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Richard Simms : deponent called upon them there; and, after some
conversation with them, and particularly with Gen. Lacock, depo-
nent observed to him, that Shepherd, and those to whom Shep_lu_ar(l
was indebted, would be glad to see them; that they were wailing
very impatiently to receive their money : Lacock observed, with
great warmth, that Shepherd had already received forty or fifty
thousand dollars more than e was entitled to. My impression, from
the whole conversation, was, that Lacock had come deeply preju-
diced against Shepherd. This conversation took place on the first
day of the arrival of the commissioners, who, on their way to Wheel-
ing, had travelled the road, but had made no examination of the
work done by Shepherd upon his contract, as deponent understood,

NOAH ZANE.
Onio County, sct.

Personally appeared before me, Israel Upergraff, a justice of the
peace in the county aforesaid, Noah Zane, and, duly affirmed accord-
ing to law, stated the facts contained in the written deposition as
just and true. -

Given under my hand and seal, the 7th day of February, 1827.

ISRAEL UPERGRAFF.

No. 21.
Quro Couxty, scl

Personally appeared John Eoff of said county, before the subscrib-
er, a Justice of the Peace for the county aforesaid, and being sworn,
deposes and saith, that he was present at the sale of the contracts
for making the Cumberland road and the mason work thereon ; that
the said sale was public, and fairly made : it was put up and sold by
‘sections : that Col. Shepherd and Paul bid for the whole road, from
near West Alexandria to the Ohio River : that there were sundry
other bids, and that part from Major Good’s to the river, was let to
different individuals, whose bids were somewhat lower than Shepherd
and Paul’s; the rest was let to Shepherd and Paul, and Shepherd
had all the mason work. At that period, there was but little experi-
ence in the business of road making, and both labor and provisions
were extravagantly high : the people were afraid, many of them, to
risk contracting ; the citizens, being anxious to have the road made,
urged Shepherd to bid, supposing that, as he was a man of property,
and having slave labor at his disposal, he could undertake the busi-
ness at less hazard than others. When the price was known, it was
the opinion of some that in all probability it would be a losing
business, Shepherd that day urged this deponent to bid for one of
the bridges at the same price which he Shepherd, subsequently un-
dertook it at; but this deponent declined hazarding. And further
saith not.

&iven under my hand, this 26th day ef Nevember. 1827.

GEO. DULTY.
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. No. 22.
Onuro Covnty, Sct

Personally appeared before the Subscriber, a Justice of the Peace
for the county aforesaid, Jesse C. Smith, who, being affirmed, de-
poses and saith, that he was a resident of Ohio county during the
making of the National Turnpike by Col. Moses Shepherd, and
knows that, at the time of its construction, labor and proviSion were
extravagantly lgh, compared with their present value. Deponent
believes, from the high price of labor, and the total ignorance of the
people in the county upon the subject of road-making, that no per-
son would have been disposed to have constructed upon as low terms
+ a9 Shepherd did ; and deponent has understood, and believes, that the

commaon impression at the time was, that Shepherd must lose by his
contract. = '

Given under my hand, this 28th day ef November, 1827,

UPERGRAFF.

o

No. 2s.
On1o County, sci.

Before me, Charles D. Knox. a Justice of the Peace for said
county. came Joseph Wilson, jr. of lawful age, who, being duly
sworn, says. that he was a clerk in the employment of Dauiel Stein-
vod, while he was engaged in the construction of mason work in
Moses Shepherd’s contract with the Government, and was present
when the workmen removed the earth in search of the rock to begin
the. wall upon, which was afterwards erected in Col. Wood’s narrows,
near fo Steinrod’s house. Deponent knows that the earth was re-
moved to the solid rock, and the wall commenced upon the rock.
After the workmen had raised the wall to the height of the 1st sec-
tion, which was four feet some inches, earth was thrown in, so as to
raise it even with the highest of the mason work, and then another
section was begun, On the wall wing being finished, deponent set
down the entire height thereof according to the various sections.
That, upon the arrival of the Commissioners, Lacock, M’Giflin, and
Wilson, the two faormer commenced the measurement of the wall
above mentioned, and drove down a long iron bar provided for that
purpose, until it would descend no further. The Commissiouers as-

"serted that the bar was upon the rock upon which the wall was founded,
and stated the depth it had penetrated. Deponent believing either
that the bar had not descended to the bottom of the wall, or that some
error had occured in the measurement, assured the Commissioners
that they had net ascertained the depth of the wall by four or five
feet. They insisted that they had, and refused to make another trial.
This happened on a Friday. On the ensuing Monday, Commission-
er Wilson, (who was not with his colleagues on Friday.) at the request
of Steinrod, made another attempt to ascertain the depth of said wall,
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set four hands to work, and removed the earth to the rock, and found
it to be four feet three inches further than the bar of iron had pene-
trated. Inremoving the earth at the same place essayed by Lacock
and M:Giffin, when the workmen descended to the point where the
iron bar stopped, they discovered that it struck upon a flat stone
which had fallen in on filling in the earth as before mentioned, and
was thereby impeded in its descent. Wilson expressed his surprise
that his colleagues had been satisfied with the attempt they had made
with the bar of iron.
JOS. WILSON, Jr.
Sworn to and subscribed before me, this 5th ¢ay of January, 1828.
CHARLES D. KNOX, J. P,

The claim now presented by Moses Shepherd is so clearly and
distinctly explained in the Reports of the various Committees that
have had it under consideration, that it is deemed unnecessary to do
more than add a few remarks, intended to obviate any objection that
may possibly be urged against it—and to refer to the testimony by
which the several 1tems are supported.

The Special Committee, in their Report of February 8, 1825,
have stated ¢ that there is sufficient evidence of the justice of his
demands, in the fact of his having performed the labor, under the
JAgents of the Government, fairly, and without fraud.”” He has made
a fair contract to perform certain labor, ata stipulated price : and
the same Committee recognize the obligation of the Government, to
fuifil the terms of that contract on their part, and reported a Bill
for his relief, upon the principles of a report made by the Committee
of Roads and Canals at a previous session.

According to the principles thus recognized and adopted by twe
Comunitlees, and confirmed by both Houses of Congress, the memorial-
ist is entitled to be paid for the full amouut of the Superintendent’s.
measurement, which exceeded that of the Commissioners, by 8715
perches. But, in making up the account which accompanied their re-
port, the Committee took into view only so much of this difference as
was proved to have been paid to sub-contractors, amounting to the sum
of $7.640 41. He now claims the residue of this difference, and
insists that the measurement -of the Superintendent was accarately
made, and that of the Commissioners erroneous. To prové the ac-
curvacy of 'Thompson’s measurement, the inaccuracy of that made by
the Commissioners, and the uller impracticability of making a correct
measurement under existing circumstances, he refers to the nature of
the work itself, and to the testimony of the following witnesses—
Alexander Lawrence, John Gilchrist, Alexander Caldwell, L. D.
Chamberlain, Abel Gay, William Killen, John Sample, and Richard
Hardisty.

It will be seen by the testimony of Judge Caldwell, and of Gilchrist,
from the deposition of this Iast witness, it will appear that Hawkins,
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who was the measurer under the direction of the Commissioners, had,
as the agsistant of LFhompson, previously measuved a poriion of the
same work when it was progressing, and was accessible. He then
made it much more than when he subsequently attempted to measure
it for the Commissioners.. The Commissioners themselves made se-
veral efforts to measure some of the same work, and each time the
result was different,  These facts -alone shew the inaccuracy of their
measurement, and fallacy of any effort now to make a correct one.
The memorialist further insists that the Government . cannot, when
he demands payment for work, faithfully performed, according to
the terms of his contract, say, * Our agent has, either through fraud
or accident, committed an error, and although we cannot prove, or in
any manner ascertain, the extent of his error, whether it be only one
perch, or upwards of eight thousand perches, we will not pay you
another cent, unless you can prove to our satisfaction the amount of
his error.”” On the contrary, he insists, that, in order to avoid the
payment, they must establish not only that there was an error, but
the amount of it. 'This being the most important item of the claim,
‘is first veferred to here ; but, in the rough sketch of the account here-
tofore filed among the papers, it is in the seventh item.

In the first item of said account, he ciaims compensation for cer-
tain extra work, authorized by the Secretary, and directed by the.
Superintendent, (See instructions filed, and the depositions of Fran-
cis Melton, Jobn Gilchrist, Josial Thompson, and the act for the
relief of I. L, Skinner, wherein he is allowed for the same descrip-
tion of work. y

The location of one of the large bridges was changed by the orders
of the Secretary of the Treasury, at the request of the memorialist,
who undertook to make the increased difference of the road occasion-
ed by such change, at his own expense. The Commissioners report-
ed this difference between the new and old routes to be 53 poles—
for which the memorialist was charged 1,490 dollars 623 cents, and
that sum deducted in the settlement of his dccounts under the former
bill for hisrelief; whereas, it has since been ascertained, by actual
survey, that the real difference is only 382 poles; so that he has paid
for 14% poles, amounting to 406 dollars, more than he should have
done. He asks this sum may be refunded, which forms the second
item of the account. (See statement accempanying the report of the
Cominittee, depositions of Alexander Caldwell and John Gilchrist.)

The county road intersecting the National Turnpike at the large
bridge near Shepherd’s house, it became necessary, instead of build-
ing the wing wall across the county road, and thereby stopping up a
road legally established by the competent authorities of the State of
Virginia, to give it a southern direction, so as to receive this road.
In this situation, it answered the same purpose, and cost considera-
biy less than if it had been run parallel with the other wing wall.
"T'he wall being turned, it was necessary to change the location of
one of the culverts. This wing wall and culvert were not measured
before Thompson was displaced. The Commissioners refused to
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" measure ; them and their contents, not being known at the time of the
Yast report, they were allogether omitted, and he has never been paid
for them. "They form the third item of his account. (See depositions
of Thompson and Gilchrist.)

The fourth item is for a wall originally built by directions of the
Superintendent, afterwards removed by his orders, and for which no
previous allowance has been made. (See depositions of Noah Clark,
L. D. Chamberlain, and J. Thompson.)

The fifth item is included in the seventh. This wall had been built
by direction of the Superintendent, and after being measured, was
remaoved ;3 which accounts for some part of the variance between the
mmsurement of the Commissioners and of the Superintendent. and
with that view alone was mentioned. 'The Commissioners refused
any allowance for all such work as is referred to in this and the pre-
ceding items, upon the ground that it was useless and unnecessary.

To this it is answered, that, being directed by the Superintendent,
it was the duty of the contractor to obey lhis orders, without inquiring
into the propriety of them ; the work being done, the contractor is
entitled to be paid for it.

The sixth item of his account is the amount deducted by the Com-
missioners for a defectin one of the bridges, which they said it would

- be necessary torepair. The bridge has 1 never been repaired ; and the
defect not being the result of defective workmanship, but the conse-
quence of the walls being too thin for the filling, the contractor is not
responsible therefor. 'T'he walls were built after the thickness di-
rected by the Superintendent, which, being filled with heavy clay,
gave way in a slight degree It has stood about nine years without
further injury, and there is no reason to believe that it will ever need
repair in consequence of that defect : the contractor does not consider
himself at all responsible for the defect. He therefore asks that the
sum retained for the repairs of this bridge which bave not been made,
and which are not needed, be paid to him. (See depositions of Thomp-
son and Gilchrist.

In support of the eighth item, which is for extra labor not yet paid
for, see the depositions of Hugh Smith and Josiah Thompson.

By the terms of the contract, the memorialist was to have been
paid for the work done in pursuance thereof, so soon as completed, and
approved of by the Superiniendent, This was done in 1819 ; and in,
fact, before that period, the road was in use by the mail contractors
and others, much to the disadvantage of the maker, who was required
to keep it in repair at his own expense. .

By the failure of the Government to pay him at the stipulated pe-
riod, he was not only deprived of the use and benefit of the money
due him, but was under the necessity of borrowing large sums of
money to pay his workmen, for which he paid mim est, but was, in
numerous instances, from his inability to meet the demands against
him, sued by his creditors and workmen, and. compelled to pay iu-
terest, together with large amounts of costs. He claims to be reim-
harsed for these losses. In support of this, he refers te his contract,
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the Supevintendent’s receipt, the deposition of James Pemberton, and
the certificate of the Clerk of Ohio county. s

He anuexes a statement of his account, which will assist in explain-.
ing the nature of his demand. If there should be any error in the
amounty it will be corrected by the accounting officers.

The United States to Moses Shepherd, Dr.

1. For extra coping, including the iron clamps - B— —
2. Excess of increased distance between the old and new

route for the road, paid for by Shepherd, - 406 00
8. Wing wall and culvert near Shepherd’s house - 378 60

4. For walls and culverts built and removed by order of Su-
perintendent, and not measured either by him or the

Commissioners, 3 - - - 445 00
5. Another wall, alsoremoved, but was measured by Super-
intendent, and is included in the seventh item, - —_—

6, Amount retained for repairs to the « Brokenback”’ bridge,
which are not needed, and have not been made, and
which proceeded from the thinness of the walls, built
according to the directions of the Superintendent, and
for which the contractor is not responsible - 961 00
, 7. Difference of measurement between Superintendent and
; Commissioners, 8715 perches at $3 25, $29,323 75
Amount heretofore received, as paid to sub-
contractors - - - 7,640 41
——21,683 85
8. Extra work by Smith - - - .- 30 op
9. Cost of suit, incurred by inability to pay his workmen,
in consequence of the failure of the Government to set-
tle his accounts at the stipulated period, say - 275 82
This is for costs recovered against him, exclusive of fees
appertaining to the defence of these various suits, the
amount of which he cannot now ascertain,
10. Interest from day of 1819 —_—

+ The account accompanying the report in his case, heretofore made,
will shew that no allowance was made for any one of these items, al-
though the report settled the principles upon which their justice de-

ends. :

5 But it may be urged that the bill passed for his relief purported to
be in full discharge of his demand. 'T'o this it is answered, that it is
evident that it was merely intended to be in full of the account then
reported and stated, and not of other matters, which were not there-
in embraced. In no case can the debtor discharge himself by paying
one half of what is due to his creditor, saying, ¢ there, take one half
and be satisfied, T will not pay the balance,” unless the debtor ac-
quiesce and agree to receive it, and as full satisfaction, This was
never done.
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The Memorialist was just ready to sink under his embarrassments,
occasioned by the want of good faith on the part of the Government =
the whole of his patrimony, together with the earnings and savings
of a long and laborious life, was about to be sacrificed, and, in his
old age, himself and family liable to be turned out upon the world,
without a roof to shelter them : under these circumstances he could
not be expected to reject what was offered, because it was not all that
avas due him. He has done no act by which an abandonwment of his
rights can be inferred, Even where accounts have been deliberately
closed and settled by both parties, if any eiror or mistake has oc-
curred, courts of equity will open the accounts and correct them.
The sum heretofore received was barely sufficient to relieve him from
his embarrassments. What he now asks for willi be some compen-
sation for his own services and loss of time. It is not a gratuity he
seeks, but simply for that justice which the courts of his country
would award him were his claim «gainst an individual,

WasaincTon, January 1o, 1828,






