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The Senate having under consideration the bill (H. R. 11045) to amend and .
supplement the election laws of the United States, and to provide for the more
efficient enforcement of such laws, and for other purposes—

The VICE PRESIDENT. The question is now, the Chairsupposes,
on the amendment——

Mr, FAULKNER, T desire to offer an amendment to the amend-
ment of the Committee on Privileges and Elections, of which I gave
notice some days ago, and which is one of thesuspended amendments,

The VICE PRESIDENT. The Chair was just on the point of pre-
senting that as the question pending, it being the amendment of the
Senator from West Virginia tostrikeoutsection14. Thatistheamend-
ment to which the Senator refers?

Mr. FAULKNER. Yes, sir; and I desire to take the floor on that
amendment.

Mr. HOAR. Will the Senator allow me to ask him a question?

Mr. FAULKNER. With pleasure.

Mr. HOAR. I wish to know whether the Senator objects to the ar-
rangement suggested by the Senator from Alabama [Mr. MORGAN],
that the amendments which have been offered by me with the sanction
of the majority of the committee should be first proposed ?

Mr. FAULKNER. I do not understand that the committee has had
anything to do with the amendments submitted by the Senator from
Massachusetts.

Mr, HOAR. T understand that.

Mr. FAULKNER. Hestated distinctly, in reply to the Senator from
Indiana [Mr. VoORHEES], that the bringing in of those amendments
was his act and his volition entirely, and that it was not any act of the
committee whatever. Consequently, whatever may have been the usual
rule or courtesy of the Senate in reference to those questions, it is not
a rule that applies under the circumstances to the amendments sub-
mitted by the Senator from Massachusetts.

Mr. HOAR. I did not speak of any committee amendments in my
question. I asked whether the Senator objected to the suggestion
which was made by the Senator from Alabama, that the amendments
proposed by me with the sanction of the majority of the committee
should be first considered.

Mr. FAULKNER. I do not know, Mr. President, whether the Sen-
ator himself would not move to lay his amendments on the table, even
if we should consent that they might come before the Senate.

Mr. HOAR. The only question is whether the Senator objects.

Mr. FAULKNER. Of course he objects.

Mr. HOAR. That is all.

Mr. FAULKNER. TIhave noidea of consenting that an amendment
offered by any other Senator on this floor shall take precedence over
an amendment which I have offered, which is pending now before the -
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Senate for its consideration, and which was offered and read to the
Senate some ten days or two weeks ago.

Mr. TELLER. I ask the Senator if he will yield to me just one
moment ?

Mr. FAULKNER, Certainly; Iyield tothe Senator from Colorado.

Mr. TELLER. On the question of laying the amendment of the
Senator from South Carolina [Mr. BurLERr] on the table I did not
vote. being paired. If it is contended by anybody who is in favor of
this bill that judicial power is given to this commission, I should have
voted (had the matter been presented sothat I could have done so) for
the amendment of the Senator from South Carolina, becanse I am not
in favor of giving to that body any judicial authority whatever,

Mr. HOAR. Nobody is,

Mr, TELLER. I understand that that is disclaimed by the friends
of the measure, If the language is not clear, I think the friends of the
bill onght to make it clear so that there will be no necessity for an
amendment like that snuggested by the Senator from S;)uth Carr;lina.

* * = * *

Mr. FAULKNER. Mr. President, in referring to the remarks made
by the Senator from Colorado [Mr. TELLER], I desire to say that,
knowing his ability as a lawyer, if he will follow me through the dis-
cussion of the provisions of the fourteenth section and listen to the
quotations from the remarks of the distingnished Senator from Massa-
chusetts, he will conenr with me that under the fourteenth section, as
framed by the Committee on Privileges and Elections, there can be no
question that there is a broad, wide, and unlimited discretion conferred
upon the canvassing board that will invest it—not, as the Senator from
Massachusetts was careful in his gnarded language to say, with such
Jjudicial power as is contemplated by the Constitution of the United
States—but will confer on it that broad and wide discretion and that
exercise of a quasi-judicial power which are obnoxious to every State
statute in eonferring powers on canvassing hoards, except two, within
the limits of this Republic.

Mr. TELLER. If the Senator from West Virginia will allow me,
I will say to him that my judgment, after looking carefully over this
amendment as now framed, is that it does confer judicial power npon
this board, although I understand that is not the intention of the bill.

Mr. BUTLER, So it seems, if the Senator from West Virginia will
permit me, that the Senator from Vermont is mistaken as to the effect
of the language of the fourteenth section of this bill.

Mr. EDMUNDS. That may be, but I think not.

Mr. BUTLER. BSo that my amendment wasnotso wide of the mark
after all.

Mr. FAULKENER. T have not participated to anyextent in the dis-
cussion of the bill that is now before the Senate for its consideration,
preferring to reserve any remarks which I had to submit until that pe-
riod in its consideration when it would be proper to submit amend-
ments which I assumed the Senate would honestly, fairly, and deliber-
ately consider, with a view of correcting the many errors involving
principles and details found in the amendment of the committee, and
after such deliberate and careful consideration as has heretofore marked
the course of the Senate uponall important measures would intelligently
enable a majority of the Senate to pass upon the amendments so oifered,
and subsequently on the bill as it might be amended by a majority: hut
seems now that the usual course of proceeding is not to be followed 1n
the consideration of this measure. Motions to lay upon the table all
amendments offered, thus preventingdebate, and continaous sessions of
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the Senate without recess are to be resorted fo during the next forty-
eight or ninety-six honrs without even the claim npon the part of the
majority that any act of the minority has justified the inference thatitis
the purpose or object of that minority to engage in any proceedings to.
defeat this measure other than the exercise of an unquestioned right
and the performance of an imperative duty of discussing fully, yet
courteously, the dangers, conflict of jurisdictions, and impolicy of
the adoption of so radical and revolutionary a measure by Congress.
When this has been done, the majority in this body must assume the:
responsibility of approving the provisions of this bill, and, should they
do it, the minority will exercise its further right of appeal from their
decision to the supreme power in this country, the people. -

Our friends upon the other side have determined, sir, that not only
shali we be tired out and wearied, so that the discussion on. this bill
and the amendments that are to be proposed shall not be heard upon
the floor of the Senate, but that the country shall not hear the real ob~
jections to the several provisions contained in'it. It is the deliberate
purpose of the friends of the bill, whenever they can get the floor when an
amendment is pending, to move to lay it on the table, thus cutting off
debate in this body and closing the mouths of the representatives. of
the States upon all iraportant questions that will necessarily be in-
volved in the amendments which will be submitted. I see an iron-
ical smile upon the faces of some of the Senators on the other side of the
a‘sle. .

What, I will ask, is a general debate, as distinguished from debate
upon the merits and details of the provisions of a bill ?

A general debate is for the purpose of addressing the minds of Sen-
ators to the general principles that underlie the bill itself, and not for
the purpose of going into the details of the measure with a view of
showing, by careful analysis, the enormity of its provisions. Just the
reverse is the object of a debate upon amendments. It is to criticise
with more minuteness the provisions of the bill and, by unmasking its
concealed motives, pointing out its contradictions, and disclosing the
effect of its practical operation by means of a debate on the part of those
supporting or opposing its adoption, to direct the attention of the
Senate and of the country to a more particular consideration of its pro-
visions.

We at last realize that it is the purposeof the majority of this Cham-
ber to prevent that discussion of the details of this bill if they can de
it by moving to lay all amendments upon the table, and in that way
hurrying through this legislation by a virtual adoption of the previous
question upon every amendment submitted. Under this understand-
ing, Mr. President, of the intention of the majority, I wish to say that
I do not propoese to surrender the floor until after I have discussed
fully and elaborately the amendments which I have submitted to the
Senate for its action.

In considering this bill, Mr. President, I will observe that the Com-
mittee on Privileges and Elections have advanced a step in the right
direction beyond that of the body that sent to us for our consideration
the original measure. They have said that the Army of the United
States shall not be employed around the polls to terrorize, to bulldoze,
or to influence a voter at the election. . They have gone a step further,
and they have told us that theattempt upon the part of another body to
change the jury law providing for the selection of jurors to serve in Fed-
eral courts, which amendment had for its object the organization of a
partisan jury to tryall offenses under this law, was too unamerican in
principle and too dangerous in policy to meet their approval. They
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thave therefore eliminated those two provisions from this bill and re-
buked the House of Representatives for its extreme and dangerous par-
tisanship.

The Senate committee have made an attempt to go one step farther
and to deny to supervisors of elections the power to make a **house-to-
house’’ canvass to ascertain the age, birth, residence, and complexion of
every voter at his domieile, feeling that such an interference with the
rights of the American citizen would canse a revolt auainst the policy
«of the Republican party that would sweep itfrom power. 1 will frankly
admit that in my judgment the majority of that committee attempted
to0 eliminate that clause irom the amendment as submitied by it to the
Senate. Iwill go furtherand I'willsay thatnot having succeeded fully
in doing it I believe there is an amendment proposed by the chairman
of that committee which will withdraw that entire question from the
‘consideration of the Senate,

But all other objectionable provisionsare retained, all the conflicting
clauses which affect the jurisdiction of the State over elections for State,
«county, and district officers, all those partisan features which were
massed in this bill in order tp secure the support of a majority of this
Chamber are carefully —yes, I repeat, carsfully—retained in the Senate
amendment. I heard the Senator from RhodeIsland [Mr. DIxonN],
in his remarks upon this subject this evening, say that his State was
jealous of the exercise of all the rights which, under the Constitution,
were reserved to the States or the people thereof; that he felt a pride
in those traditions of his State, and would beone of the last to do any-
thing to alter or change the views which were entertained by the peo-
ple of that State in réference to those rights.

Mr. President, when a practical mind analyzes the provisions of this
bill, considers it in reference to its details, and does not lose sight of
the fact that it must be applied at the same time and on the same day
that elections for State, county, and district officers are held, it must
«come to the conelusion that it is a bill not for the purpose as is claimed
of supervising and guarding the elections of members of the House of
Representatives, but it is a hill framed" deliberately for the purpose of
-controlling also the election of State officers.

I have heard Senators say that these supervisors of election have
nothing to do with the eleetion more than to exercise a supervision
over the conduet and acts of those gondueting it. I can not conenr in
this construction of the bill. T eall the attention of the Senate to the
provision on page 95, lines 34 and 35, where the power is still retained,
authorizing Federal superyisors of election fo reject votes thatmay have
been deposited in the ballot box ‘*as being in whole or in part defect-
ive '’ when they are canvassing the same on the evening of the elec-
tion, They may decide that certain hallots are defective, reject them,
and, when they have so decided, all of those ballots must under the
law be taken by the supervisor and forwarded to the chief supervisor
‘of elections, although these ballots have on them the names of persons
voted for for State, county, and district offices, and the State inspectors
may be of the opinion that the ballots are legal.

Another provision, Mr. President, which will in its pracfical work-
ingsaffect most seriously electionsin the States, is found on pages 94 and
‘95, commencing at line 13 and ending at line45. Wemust remember
that these elections are held upon the same day that the Congressional
elections are held. Further than that, the ballot for the member of the
House of Representatives is a part of the ticket on which are the names
ot all persons voted for for all the State, county, and distriet offices, and
how do the provisions of this bill affect the interests of those parties ?
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‘We have a provision of the bill which provides that ‘' the superyisor of
elections shall take one ballot of each kind, size, style, or form found to
have been east for each candidate for the office of Representative, after
it has been deposited in the ballot box, and attach the same to his return
made to the chief supervisor as a sample ol the ballots voted at said
election.’”” What will be the practical effect of this provision? I will
address that question to the Senator from Wisconsin [ Mr. SPOONER], as
the Senator from Massachusetts [ Mr. HoARr] is not in his seat.

I desire the attention of the Senator from Wisconsin who is a mem-
ber of the committee, and who, when the chairman is absent, I sup-
pose takes charge of this bill. I wonld ask that Senator what will be
the practical effect of the provision which provides that one of every
“*kind, style, or form ’ of ballot deposited in the ballot box shall be
taken by the supervisor of elections and made a parf of his retnrn to
the chief supervisor of elections,

Mr, SPOONER. I suppose, Mr. President, the Senator wants an
answer. Though I can nof turn to the precise phrase in the bill the
object is to preserve a sample of each ballot which is found in the bex.
As [ recollect the provisions it requires one of each kind of ballot cast
to be appended to the return and indorsement on the back of the ballot
of the number of ballots of that kind cast at the poll, the same as is re-
guired by the New York law. If the ballot box were found to eontain
a large number of tissue ballots, or a large number of what were called
at one time *‘sugar-kiss ballots,” or a very large number of any other
kind of ballots, it would preserve evidence of the character ot the bai-
lot itself’ and of the number of such ballots which were cast.

Mr. GRAY. If the Senator from West Virginia will allow me, I
should like to call the attention of the Senator from Wisconsin to the
fact thatthis provision of the tenth section requires not only that ballots
that are frandulent or suspected to be frandulent shall be sampled in
this way, but that it is made the duty of the supervisors to—

Securely paste or aftach to each of said statements of such canvaas, which
statementsshall be respectively numbered 1 and 2, one ballotof each kind, size,
style, or form found to have been cast for each candidate for the office of Rep-
resentutive or Delegate in Congress, and they shall state in words at full length,
immediately opposite such ballot, and written partly on such ballot and partly
on the paper to which it shall be pasted or attached, the whole number of all the
ballots that were received which correspond as to kind, size, style.

Mr. SPOONER. That is the provision to which I allude.

Mr. GRAY. Exactly; but how does that aid in detecting a frandu-
lent ballot? for we will presume that a majority of the ballots cast—I
suppose that is the experience of the Senator from Wisconsin in his
State; it is in mine—that the majority of all ballots cast, so far as I
know in my experience, are gennine, bona fide, and honest ballots. A
specimen of each kind of ballot must be taken from the hox, whatever

_may be the State laws, no matter whose names are contained upon that
ballot, though, in addifion to the Representative or Delegate in Con-
gress, there may be the names of candidates for supreme court judges,
sheriffs, county officers, and so on, to a score or more.

Oneofeach must betaken from the ballot box and sentin to this super-
visor,contraveninginmy State the law that provides for the preservation
ofall ballots, and interfering, it seems to me, ina very unnecessary way
with the election of State officers where that happens to be held, as it
is nsually held, at the same time as the election for Representatives.
What is the necessity for it and how doesitaid? TIdid not understand
the Senator from Wisconsin to state how it can aid in the detection of
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frand, if any fraud is committed. That is what I understand the Sen-
ator from West Virginia is calling the attention of the Senator from
‘Wisconsin to.

Mr, FAULKNER. That is the question to which I directed the at-
tention of the Senator from Wisconsin., This question does not involve
the preservation of the evidence of tissue ballots. This provision does
not relate to even fraudulent ballots. It embraces all kinds of ballots
that may have been deposited in the ballot boxes, good as well as bad.
I desire to direct his attention to the consideration of the effect of that
provision upon the elections in the States. We never have, Mr. Presi-
dent, less than two political parties arrayed against each other at any
general election; consequently there would be two different ballots
under the provisions of this section, at least, that would be taken from
the box at each precinct in the United States by the Federal super-
visors and pasted on their returns to the chief supervisor of elections.

The counties in the United States will average fifteen precinets and
in each precinct there must necessarily be taken from the ballot boxes
two original ballots, and these transferred to the Federal authorities
under this proposed law, and if there are three parties or four parties
each character of ballot must be taken from the boxes and transterred
to that same authority. Further than that, if there is a different kind
of ballot used by thesame party, eachone of those different kinds of
ballots must be made a part of the return of the supervisors to the
chief supervisor of elections of the district,

Now, let me illustrate the effect of this provision in my own State.
In my State it averages fifteen precincts for every county, and 2 bal-
lots for every precinct would therefore be 30 ballots taken from each
county. There are on an average sixteen counties in each Congres-
sional district. Therefore there would be taken 480 original ballots
from the countiés of each Congressional district and transferred to the
chiefsupervisor of election. At the lowest calenlation and for the en-
tire State there would be taken from the fifty-four counties 1,620 orig-
inal baliots.

Mr. SPOONER. What of it ?

Mr. FAULKNER. I will tell the Senator from Wisconsin if he is
not sufficiently familiar with the necessity and importance of preserv-
ing the original ballots in the States. Under the laws of every State
the precincet officers have to make their return to the county canvassers;
and, under the laws of every State I have been able to find, any candi-
date in a county has aright to demand a recount of the original hallots.

Mr. SPOONER. It would be quite easy to obviate any difficulty in
that respect. This bill only requires that a sample ballot containing
the name of a candidate for Representative in Congress shall be for-
warded by the Federal supervisor, which I think is entirely withinthe
jurisdiction of Congress. If the States see fit, they can provide, as
some of them do, a distinet ballot for members of Congress, and con-
form their legislation in that respect to the legislation of Congress.

Mr. FAULKENER. Iam speaking of the effect of the operation of

_this law under existing State laws.

Mr. GRAY. Does not the Senator from Wisconsin—I ask pardon
of the Senator from West Virginia—think that some consideration is
due to the existing institutions of States when we come to legislate
here about a matter so important as elections?

Mr. SPOONER. The Senator from Wisconsin thinks that when
Congress undertakes to regulate the Congressional elections under the
Constitution it will regulate them to suit itself in the manner which
will in its opinion bring about honest elections for members of Con-
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gress,and that the States will conform their legislation, so far as their
State tickets are concerned, to the mode preseribed by Congress.

Mr. GRAY. Do you not think the Congress of the United States,
having regard to the fact that all the States are necessary to the Union
whose government in its legislative department we represent, will find
it ynite as easy and quite as consistent with propriety in the Congress
of the United States, if it undertakes this matter af all, to fix a time—
and it hasa right to fix the time—that will separate the elections of
Congressmen from those of the States, and that it is just as much our
duty to look out for that here in this legislative body of the whole
United States as it is to require forty-four States to alter their regn-
lations?

Mr. SPOONER. T have not thought, Mr. President, that it would
require the alteration by forty-four States. A great many of the States
now have provided for a separate hallot for members of Congress. I
have not thought myself, although there is something to be said in
favor of that proposition, that it is wise to attempt to require by Fed-
eral legislation an enfirely distinct election for members of Congress.
There are several reasons why it has not commended itself to me. In
the first place, it would bring about a great multiplicity of elections,
which 1 think ought to be avoided as far as possible.

In the next place, I see no necesdity for it. There are only parts of
this conntry where there is any complaint, so far as I know, that elec-
tions at which members of Congress are chosen are not fairly conducted,
and I have not for one felt that this legislation should be shaped and
made applicable to the entire country where it is unnecessary, in order
to accomplish a result in sections where it seems to be necessary, In
other words, it seems to me, if I had a boil on the back of my neck
which needed a poultice, I would not want to put it all over my back.
[ Langhter. ]

Mr. FAULKENER. The distinguished Senator from Wisconsin, in
the heat of debate, has frankly admitted to the Senate and to the coun-
try that the object and the purposeof this measure is partisan and sec-
tional. When the distinguished Senator from Massachusetts [Mr.
HoaRr] opened the discussion on this bill during the last session, he
presented it to the country as a fair, honest, and beantiful plan, a
scheme devised solely for the purpose of purifying the elections of this
country from one end to the other; he expressly repudiated the sug-
gestion that the framers of this bill or that he himself supported it be-
cause of its partisan or sectional character.

Mr, SPOONER. I say I want it so framed that it may be put in
operation, not everywhere but wherever it is necessary; and I suppose
the Senator from West Virginia is not in the heat of debate just now.

Mr. FAULKNER. Not so far as to lose control of my mental facul-
ties. [Langhter.] '

Mr. SPOONER., The Senator may not be the best judge on that
subject. [Laughter.]

Mr. FAULKNER. T will leave that to the judgment of a generous
publie, and not to the distinguished Senator from Wisconsin. [Laugh-"
ter.

Mr. President, the real object and concealed purpose of the au-
thors of the measure have at last been made plain; the mask has fallen
off; the batteries have been uncovered, and the question is now clearly,
fairly, and unequivocally presented to the Senate and to the Ameri-
can people. Shall the minorify be forced, by night sessions and by all
the means that can be putinto operation by a majority to force through
the Senate a partisan and asectional measure, to yield their constitu-
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tional right to be heard even before a discussion of the details of so
important a bill have been entered upon ?

When I attempt in a fair, lawyerlike, I hope in a courteous manner,
to call the attention of those who are responsible for the framework of
this bill to what I conceive to be glaring errors, errors which my asso-
ciation with those Senators have induced me to believe they would be
glad to correct if they had unconsciously through an unskilled hand
been led into them, I am met with the distinet declaration that there
is only one section of this country in which there are unfair elections.
This, Mr, President, is a remarkable declaration. Has the gentleman
forgotten the arraignment, theanalysis, and thestatistics, whichare un-
disputed to this moment, that were laid before this senate by the dis-
tinguished Senator from New Jersey [ Mr. McPHERSON ]in reference to
the character of the elections held in Philadelphia and in New York ?

Mr. SPOONER. Mr. President, I have not said anything about see-
tions of the country. I say that I want this bill so framed that, if in
Philadelphia, or it in New York, orif in Illinois, or if in Wisconsin, or if
in any Southern State the necessity exists for this Federal supervision,
the machinery may be set in motion as it has been in various States of
the North.

Mr. FAULKNER. I would ask the Senator from Wisconsin whether
he will not go with me, with that calm and judicial mind I know he
generally possesses, and try to see whether some of the views which I
entertain are not worthy cf his consideration and whether he will not
also see the need of correction as well as I do of some of the errors which
I shall point out ?

Ir. SPOONER. I'am listening to the Senator now with a calm,
judicial mind. [Laughter. ]

Mr. FAULKNER. Having brought the distinguished Senator who
now has charge of this bill to that frame of mind in which he will, I hope,
appreciate some 9f the remarks I am about to make in reference to this
bill, T will proceed 1o discuss its provisions.

I want the attention of the Senator that I may propound to him a
pertinent and important question. It is the duty of the supervisors of
election to take from the ballot box ballots that have heen deposited
and make them exhibits to their returns. Is itright, is it just, or isit
fair to the States that we should by law deprive the authorities of the
State of the possession of sixteen hundred and twenty original ballots,
as would be the case in West Virginia, containing the names of the
candidates for every State, county, and district office, as well as for
members of Congress, transfer the possession of these ballots to the
Federal authorities and thus prevent the operation of State laws which
have been found neces-ary in exposing frauds and in detecting errors
that might occur in the State?

I believe the laws of every State which I have examined provide
that the inspectors of election at the difterent precincts shall forward
to the county canvassing board the hallots, the tallv list, and their
certificate of the number of votes polled, and these State laws further
provide that it shall be the duty of the county canvassing hoaids, whose
duty it is to tabulate those returns from the different precinets in the
cournty, at the request of any oneinterested in the election, to recount
the ballots deposited at all or any precinet. How could this necessary
and essential provision to correct errors be complied with if the pro-
visions of this act should be enforced? How could they recount the
votes with any degree of accuracy when at least thirty original bal-
lots have been transterred from the possession of the State authorities
into the vontrol of the chief supervisor of elections ?
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How is it possible, I would ask the distinguished Senator from Wis-
consin, to earry out this fair and just provision of the laws of the State,
even as to candidates within a county? and when you extend the limits
to a senatorial district or to a Congressional district or to the entire
State, what embarrassment would surround the county, district, or
State canvassing boards. In West Virginia should a court be called
upon to pass in a contest upon the rights of any State official to his
office we would find 1,620 original ballots taken from the ballot box
and translerred to Federal control, withno right to take proof of their
contents by any court in order toarrive at a conclusion as to the proper
judgment that should be rendered on the issue made in said contest.

I assert that this is a material defect in the bill, and one which i
its operation would be exceedingly prejudicial to the interests of the
State and all who are interested in fair and legal State elections.

But, Mr. President, thisisnotall. Thedistinguished Senator from Wis-
consin gave great weight to the fact that this was a law to protect and
defend the ballot against tissue ballotsand all illegal ballots deposited in
the several ballot boxes provided by the State, and upon that argument
excused the provisions of the bill which authorize the supervisors to in-
spect all the boxes in which ballots for any State officer may be de-
posited. It is in the power of this Congress, if it has the power
claimed by the advocates of this hill, to provide that Congressional
elections shall be held at a time otherjthan that at which State elec-
tions are held, but the exercise of this power would not accomplish
the purpose and object of the framers and supporters of this bill.

Such a law would not have authorized Federal agents to guard, su-
pervise, or control State elections, and influence the deposit of ballots
for State, county, and district offices. Consequently they have de-
clined to fix the time for holding Congressional elections at a time
other than that at which State elections are held, but have provided
that every ballot box, although it is not a box in which a Congres-
sional hallot can be legally deposited, shall be examined hefore the
opening of the polls by the Federal supervisors to see whether it is
clear of all ballots. 3

It strikes me that this is an interference and an invasion that Con-
gress under no authority, even that claimed by the Senators on the
other side who favor this bill, can justify. There is no provision of the
Constitution conferring upon Congress any such power as that, nor has
it been claimed in any diseussion that Congress has not the right to
provide, under the view that you take of your powers under the Consti-
tution, that this law shall be so tramed that an election for members.
of the House of Representatives shall not be held upon the same day
as an election for State offices, but, as I have said, that would not ac-
complish the purpose its framers had in view, and they have provided
that the box in shich ballots for members of the House are required
to be deposited shall be inspected, and, taking one step further, have
repealed the laws of the States which provide that if a ballot is placed"
in the wrong box it shall not be counted. Tt further provides that every
State box that is used at the election shall be opened in the presence of
the supervisors, and that noreturns forState officers shall be made until
after every box has been so opened and the ballots counted in the pres-
ence of and by the Federal supervisors of election.

The object of this provision will be understood when it is stated that,
although the ballot is deposited in the wrong box, it shall be counted
for a member of Congress. This section is framed to encourage fraud.

What is the only limitation that you put upon the supervisors in
counting ballots deposited in the wrong box? It provides that no
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greater number of' ballots shall be counted for Congressmen than the
agoregate of all the ballots cast at that particular precinet; thatis, no
matter how many ballots are in these boxes or what boxes they are in,
up to the extent of the number of votes polled in that precinet, that
number of ballots shall be counted in deciding the eleetion of a mem-
ber of the House of Representatives., Why, Mr. President, there is not
a Senator who has had any experience in elections who does not know
that there is not an instance on record where every voter at an election
has voted in favor of a candidate for every office on the ficket,

Such an instance can not be cited. It will encourage some to pro-
ceed after having deposited their ballots in the regnlar box to de-
posit a similar ballot in other boxes, knowing that if the agzregate
number of ballots in the proper box does not reach the aggregate num-
ber of’ votes polled the fraudulent ballots will be eounted. I venture
the assertion, which I make in all sincerity and with an honest belief
in its correctness, that there never has been within the knowledge of
of any Senator a full vote polled for any office at any election; there
never has been and there never will be, and yet here is an invitation to
perpetrate a fraud upon the elective franchise by offering an induce-
ment to the voter, after depositing his ballot in the proper box, to pro-
ceed then to another box and deposit his ballot in that, with the legal
assurance on his part that it shall be counted if the aggregate number
of ballots in the proper box is not equal to the aggregate number of
votes polled.

Mr. President, there is another very striking amendment offered to
the present election law to which I desire to call the attention of Sen-
ators in faver of this bill, and [ do it with the hope that it will result
in some explanation that will at least attempt to justify the action of
the committee. I do not know how it is in some States or with some
people, but.in the State where I was born and reared, and in all the
adjoining States and others with which I am familiar, the people of
those States feel that they have a right to know something about the
election officers who are to receive their ballots and control their elec-
tions.

I ask whether there is any Senator on this floor who can point to an
instance in the forty-fonr States where the commissioners of elections
who are to decide upon the right of a free American citizen to deposit
his ballot are appointed from any other section or territory, either of
county, district, or State, other than the limits of the precinet in which
theyare to discharge theirduty ? I pause for a reply. None, Mr. Presi-
dent, can be given. In order to accomplish the purposes of this bill,
even a Federal statute, passed in the wildest days of prejudice and bit-
terness, adopted and enacted for the purpose of controlling elections in
the interest of a party, has to be repealed to carry out fully the pur-~
poses and object of this bill.

Why isit, I ask the Senator from Wisconsin, who so kindly gives
me his attention, that you propose to repeal section 2028 of the Re-
vised Statutes, which says you shall appoint your supervisors from the
precincts in which they are to discharge their daty ? Why is it yon
repeal that section and authorizesupervisors of election to beappointed
from any part of the Congresssional district in which they are to serve ?
I ask the Senator to give to the Senate and to the country an answer
to that question, if he will do me the honor todo so, I ask it also for
my personal information.

Mr, SPOONER. I shall endeavor to reply tosome of the suggestions
and questions of the Senator after he has finished his remarks,

Mr. FAULKNER. Mr. President, I want information.
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Mr. SPOONER. I shall try to give it to the Senator.

Mr. FAULENER. Iwantitaslgoalong. I wanttoknow whether
I am in error, if T am, and whether the Senator in his answer, which
I know will be frank and lawyerlike, can give me a good reason why
the custom of the Anglo-Saxon race which has existed for centuries,
from the days when suffrage was first known to them, should be over-
thrown and those who are appointed to pass upon their right and their
qualification to vote—the highest right of a freeman—should not be
taken from the vicinage, from the very precinct in which they are to
perform their duties and in whieh they are supposed to know all who
have the right to vote.

Why do you say that from 150 miles off shall be brought a man to
guard, supervise, and control an election in a county, who knows nobody
and whom nobody knows? No satisfactory answer can be given to the
Senate or to the American people. As a member of the Senate, when
Senators bring measures before this body for its consideration, and es-
pecially when those measures were considered by one side of the Cham-
ber in committee, I have a right, when I submit a courteous, pointed,
and pertinent question, to ask that the Senator having charge of it
shall give the reason for so important a change in the existing law.

Mr, SPOONER. I hopethe Senator will not suppose for one moment
I intended to be gailty of any discourtesy to him. I am notin charge
of the hill nor responsible for everything in it.

Mr. FAULKNER. I know that.

Mr. SPOONER. Nor do T feel called upon to defend everything
in it. I have not attempted to do it. I think now of no reason why
the appointments should not be limited, except perhaps that which
governs as to the drawing of jurors in the Federal courts, who are gen-
erally taken throughout the district. My own impression was that it
would be betler to limit the appointment to men from the vicinity. I
donot know of any good reason why it should not be done, I think
the Senator will regard that as a sufliciently frank answer. I do not
see any particular objection either to its being done. I think in the
discussion upon the bill in committee I was in favor of it, as I recol-
leet it now.

Mr. PASCO. I should like to suggest to the Senator from West
Virginia that in the remarks I made this afternoon I made the sug-
gestion that the bill gave the chief supervisor the power to remove
from their own precinets the supervisors who were the officers of a
political party, and I stated that in my opinion that was ene of the
purposes of this power in order to give the Federal supervisor the op-
portunity, the power, the authority to remove these men from their
own precinets and in that way deprive them of their lawful votes. Iean
see no other reason whatever for this remarkable provision in the hill,

Mr. SPOONER. I would remind the Senator from West Virginia
in this connection that when he presented his amendment, while we
were discussing the other day the amendment offered by the Senator
from South Carolina, T took occasion to indicate the opinion that the
amendment proposed by the Senator from West Virginia was not an
improper one, and [ thonght great care should be used to exclude the
possibility by seetion 14 of the exercise of other than the ordinary min-
isterial or quasi-ministerial functions of an ordinary canvassing board.

Mr, FAULKNER. The Senator from Wisconsin, with that uni-
form courtesy which is characteristic and with that frankness which
I have always admired in my interconrse with him, has stated to the
Senate and to the country that he, as a member of the Committee on
Privileges and Elections, a gentleman who has made the ablest pres-
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entation in favor of this bill that possibly could have been made, can
give no reason to the Senate or to the country why, not only this provi-
sion is found within the leaves of this amendment, but why a statute
law which has been in existence for seventeen years in this country
should be repealed,

Is not this rather a remarkable admission? Mr. President, I havea
right to assume that the distingnished chairman of the committee who
is now relieving himself trom the tediousness of this hour by enjoying
that refreshment which we all so much crave, hasleft the distinguished
Senator here in charge of this bill to answer pertinent and relevant in-
guiriesof Senators in the proper discussion of thesequestions. II, sir, he
could give no satisfactory answer to the question, where is there a Sen-
ator within the limits of this Chamber who can give a reason that will
justity the action of the committee in the repeal of this statute ?:

Mr., SPOONER. I do not want the Senator from West Virginia to
make any mistake. I was not left here by the Sepator from Massachu-
setts. 1 stay here oniny own hook to listen to the Senavor from West
Virginia.

Mr, FAULENER. Mr. President, I am fully aware that the dis-
tinguished Senator from Wisconsin never goes on the hook of anybodvy
else, and that we shall always find him frank and square when we do
not get him too much excited in debate; and as he is in s0 judicial a
temper now I feel that I can, with perfect propriety and safety to my-
self as a lawyer at least, submit any legal question to his tair judgment.

Mr. President, vou can see the motive, the Senate can see the motive
for this provision. The country will understand it as they proved
they did understand it on the 4th of last November. This was one of
the most important provisions of the proposed law, and I took oceasion
upon the hustings to direct the attention of the people of the State of
‘West Virginia to the evils which might follow its enforcement.

I felt, sir, that this was a matter that all could appreciate; that every
citizen would understand theimportance of standing face to face withone
whose life and character he knew when he went to the ballot box to ex-
ercisethe highestright of an American freeman and was confronted with
one who was to pass upon his qualifications, to challenge his vote, and
to admit or to execlude his ballot from being deposited. And now,when
we come heve in the discussion of this gquestion, we find it frankly ad-
mitted by the first lientenant of the captain in charge of this bill, that
he can give to the Senate or the country no reason to justify the repeal
of a statute, and the insertion of a provision, which will be abhorrent
when understood to every fair-minded American.

The citizen will know, and he will have aright tobelieve, that there
is'a hidden purpose in this matter; that its purpose is to assign to pre-
cincts supervisors whose characters are not known—perhaps one of the
very worst ¢criminals in the Congressional district—that he may perpe-
trate his villainy as the paid agent of partisan power regardless of the
rights of the people who are to exercise theirsuffrage within the limits
of that precinet. It can be for no other purpose. He is protected hy
the power of the National Government; and the construction of that
power, as determined by the Supreme Court, deprives the citizen of any
redress in the State courts, and after having perpetrated the crime that
he is sent from one end of the Congressional district to the other to
accomplish, he can slip off between the going down of the sun and its
rising and never be heard of again. Known to no man in the whole pre-
cinet, it would be absolutely impossible to furnish any clew by which
he could be traced or the evidence furnished the district attorney of
crimes or iniquities that he may have perpetrated on the day of election.
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This single provision, this clause in the proposed statute, should be
sufficient to canse any fair-minded man to oppose it; any man who be-
lieves in the purity of elections, who is not afraid to have the officials
who are placed in charge of the ballot box known to the voter, should
oppose the passage of this bill. This section provides that you may as-
sign a supervisor residing in any portion of the Congressional district
to any precinet within the district, thus placiag astranger to gnard the
ballot who is unknown to a single voter of the preecinet; who does
not know one of the voters, and who can only properly discharge the
duties, or, I may say, improperly discharge them, by obeying the in-
structions of the partisans who have placed him in this position of
trust and responsibility. He must receive from them his instroctions
and obey them implicitly, How could he challenge an illegal voter,
never having been in the precinct before and having no acquaintance
with the voters? On whom is he to rely in discharging these duties?
He must rely absolately—and that is the purpose of the measure—
upon the snggestion and information of theose who have placed him
there to execute their fell purpose.

Mr. KENNA, Let me call the attention of my colleagne at that

oint—
5 The PRESIDING OFFICER (Mr. DoLpH in the chair). Does the
Senator from West Virginia yield to his eolleagne?

Mr. FAULKNER. Ido.

Mr. KENNA, I desire simply to call the attention of my colleague
at that point in the discussion to the fact that these men are not re-
quired by this bill to be men of character from the standpoint of their
original appointment or of their original locality, and whatever there
is of that sort, even under the existing law, so far as it is appropriate
tothe machinery established by this bill, is specifically repealed by the
bill.

Mr, FAULKNER. I understand that is the fact, Mr. President.
Good character, I believe, is required in this bill as a gqualification for
the appeintment of canvassers, but it is not regarded as a necessary
qualification tosecure theappointment of supervisors who are to carry
out the provisions of the bill and to supervise and gaard the election
at the different precincts, and therefore it was purposely omitted by
the framers of this measure.

Mr, President, there is another provision of this proposed law which
I want to criticise, and I want my distinguished friend from Wiseon-
sin to give me his attention while T am doing it. In the twenty-third
section. on page 127, there is this provision:

Nor shall any such box—

‘Which is allnding to the box in which the ballots are deposited—
atany time during the day of election, any State, Territorial, or municipal
Iaw to the contrary notwithstanding, be shifted, changed, or otherwise moved
from the place in which under this act it may properly be placed at the open-
ing of the polls,

Mr, President, I will venture to assert that that provision of this
proposed Federal law conflicts with four-fifths of the State laws of this
Union and repeals one of the wisest provisions of those laws enacted to
prevent fraud. The laws of most of the States provide that in all pre-
cincts where over 500 votes are cast and in large towns the canvassers
of election, not the inspectors, shall commence counting the ballots as
soonas 500, in some instances, in others 250, and in others 1,000, are
deposited, and shall continne the count until the ballots of the first
box are completed. Then it is faken and transferred to the inspectors
of election, and the second box is then taken by the canvassers in the
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same room of course, and opened, and the count continued. Sothrough
the whole day, it is known to all officersof all parties within thatroom
how the election is running.

It is true that most statute laws provide that the commissioners or
inspectors shall not disclose to any one outside of the room the condi-
tion of the count. The result of the system is that when the election
is closed and the ballots have ceased to fall, although a large poll has
been made during the day, it will not take the canvassers more than
an hour or an hour and a half to complete the count of the entire elec-
tion. This of itself, as has been found in the State of New York, is
one of the greatest preventives of fraud, as the ballots are counted al-
most as promptly as they are deposited, and no opportunity is given
after the polls have closed for the manipulation either of the returns
or of the ballots. This measure comes in and strikes down that valu-
able modern feature of the election law, and says, ‘‘ No, not a ballot
shall be counted until every one has been deposited and the polls
have been closed.”’

In addition to the inconvenience, in addition to the opportunity it
will offer for fraud in the manipulation of the returns after hearing
the result from other precinets, it strilkes down, I repeat, one of the
most valuable modern provisions found in the laws of almost all of our
States. For that reason I sincerely hope that the amendment which
I have offered to that clause of the proposed statute will be adopted.

But if that is adopted, Mr. President. other modifications will be
necessary. Additional Federal agents will have to be appointed to
assist and supervise the count, or, under the amendment offered by the
committee, two of the supervisors could be assigned to supervising the
election, and two to supervising the count. Still, I suppose that those
who favor this bill, and whose purpose clearly is to increase the num-
ber of officeholders, will say that if we do that we must increase the
number of officials. i

With that pecunliar frankness which distingunishes the Senator from
Massachusetts he has offered an amendment to-day which he tells us has
beensuggested by an anxious desire on his part to make this election
law perfectly fair, by which he provides for four supervisors of elections,
not more than two of whom shall be of the same political party. Iam
afraid, Mr, President, that this proposition merely suggests the question
as to whether the political party of which he is a member shall buy two
or one, that is all. It resolvesitself into that.

Mr. HOAR. Do you think the Democrats are as purchasable as
that? .

Mr. FAULKNER. Unfortunately when you have the Treasury ot
the United States instead of the campaign fund of the Republican Na-
tional Committee to draw on to pay these men on an average $40 or $50
at each election and when you give yourself the power without notice,
without an opportunity of calling the attention of the judge to the
character of the men whom you appoint, when, in other words, yeu
take the appointment of these men into yourown hands, you can easily
select men at $40 or $50 whom you can purchase.

Mr. HOAR., What does the Senator mean by paying them $40 or
$50 a day ?

Mr. FAULKNER. I mean you may employ them so many days for
registration; you have a right {o use them so many days before the
election; and you pay them on the day of theelection for their services
$10. This will give an average of $40 or $50 per man for each election.

Mr. HOAR. The amendment further provides that they shall not
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be paid more than is paid by the State for the same officers, except
that the compensation shall not be lesz than $3 a day.

Mr. GRAY. What amendment is that ?

Mr. HOAR. That is oneof the amendments of which I gave notice
this afternoon.

Mr. FAULKNER. I have never seen that amendment. But even
then it is not brought down to the pay given by the State.

Mr. HOAR. TheSenator was commentingon the amendment which
I offered, and that is part of it.

Mr. FAULKNER. I have not seen it, and only heard the Senator
when he stated to the Senate this evening what was the amendment
that he offered, I did not hear him allude to any question of com-
pensation to be paid said officials,

Mr. HOAR. ' I stated that. i

Mr. FAULKNER. I did not catch that point. Buf it shall not be
less than $3 a day. Why should that be put in ?

Mr. HOAR. Because you want to secure areasonable provision, It
shall not be less that $3 a day, and with that limitation it shall be no
more than the States pay.

Mr. FAULKNER. Buot why that limitation? Why should you
double the compensation of the Federal supervisors of election? Is
there any reason for it ? If the State can get competent, worthy, and
honest men for $1.50 a day, as is done in my State, why should you
place by their side men who have not the responsibilities which you
admit State inspectors of election have when exercising their high
funetions, and yet you double their compensation? No; the compen-
sation of State officers would mot supply sufficient funds to enable the
manipulators of this law to accomplish the purpose they have in view,
and you therefore fix their compensation at not less than $3 per day,
although State officers acting in the same capacity receive but $1.50.

Mr. President, there are other provisions that conflict with the State
election laws. In discussing thése questions we must remember that
the names of the candidates for every State office, every district office,
and every county office voted for are upon the same ballot that con-
tains the name of the candidate for the House of Representatives. Re-
membering this fact, we find that the bill provides how the ballots
shall be counted and how, if there is an excess in any box, they shall
be drawn, all of which provisions are in direct conflict with the laws of
the States. I submit this question to any Senator who is in favor of
this bill: So far as the nominee for Congress is concerned the Federal
law mustibe obeyed, even though it conflicts with the State law which
contains provisions for the counting and drawing of the ballots. Will
the drawing of those bullots in accordance with this Federal act, which
is in conflict with the State law upon the same subject, affect the va-
lidity of the election of State officers?

‘Why, necessarily it will do so. When there is an excess of ballots
found ip the boxes, the ballots to be counted for either candidate must
depend upon chance or lot, and it becomes necessary, in order. to ascer-
tain the correct number of ballots that shall be counted, that the elec-
tion officers shall intervene by drawing from the box a number equal
to the number of votes polled; now,when this proposed law prescribes
one method and the State law prescribes another, will that drawing as
to the State officers be a valid drawing upon which the candidate de-
clared elected can rest his title to the office? If that is not a pertinent
question, if it is a difficult question to answer to a legal mind, if in
fact there is not almost a moral certainty that it will invalidate the
election of State, district, and county officers, I should like to hear
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from some Senator the reason why it will not. TIf A B isrunning for
a State office against C D and there should be drawn five ballots with
the name of A B upon them in accordance with the scheme devised
by the Federal law, which conflicts with the State law on the same sub-
ject, upon what theory could those ballots be properly counted for A
B against C D?

Would not any court, when that matter is brought before it, neces-
sarily be compelled to exclude from the aggrecate vote a ballot drawn
in that way? And yet this is the contradiction, the confusion into
which this measure necessarily throws all the State elections. Thisis
but one of the many conflicts which will result from its adoption, and
yet we have here half a dozen Senators whoseem to care nothing what-
ever for the considerations of the legal questionsinvolved in the pend-
ing bill, many of whom have never I fear taken one hour’s time to
examine critieally the provisions of this proposed law which they are
trying to fasten upon the American people.

[ At this point the honorable Senator yielded for a call of the Senate. ]

Mr. FAULKNER. Mr. President, when interrupted by the Sena-
tor from Florida [Mr. PAsco], I was speaking of the conflict which
this bill would cause with State jurisdiction ot elections, There is an-
other matter I desire to call the attention of the Senate to, for not only
ig the drawing in entire conflict with the State laws, but in discussing
this the Senate must remember that the ballotsupon which is the name
of the nominee for the House of Representatives contain also the names
of all the State, county, and district officers. The section provides:

If, however, the number of ballots found in the proper box shall be in excess
of the number of persons who have voted, then such excess shall be disposed of

. as provided in this section for ballots found in other than the proper box; and

it shall be the duty of the chairman or aeting chairman of the inspectors of
eiections to count the number of ballotsfor Congress found in hoxesother than
the proper one, and then to deliver them to the chairman or acting chairman
of supervisors of election, who shall open them and immediately place them,
together with a statement of their number, and the box or boxes from which
they were taken, in an envelope, which shall be sealed and forwarded fo the
chief supervisor, who shall tile and preserve them,

Mr. President, what is the effect of that provision? If the drawing
is done in accordance with the Federal act, in direct conflict with the
provision of the State law, the excess of ballots found in these boxes
are transferred from the authority of the State to that of the Federal
officer; if there is a contest hetween candidates for a State office origi-
nating by reason of the vote which has been thus drawn and given
to one of said candidates, the evidence would be importantof the origi-
nal ballots in the determination of that question, but they wounld not be
under the control of the courts that would pass upen that question,
neither would they be under the control of the canvassing board of
the county, that must pass upon the correctness of the returns from the
several precincts of the county, and which must be done even beforea
certificate of election is given to any State, county, or district officer.
You have removed irom the jurisdiction of the State official the only evi-
dence that the law has recognized upon which a canvassing board or &
court could decide the question of the certificate in the first instance, .
and, second, as to the validity of the election.

Such, Mr. President, are the numerous counflicts between this Fed-
eral act and the State laws. The practical operation of this bill will
be to throw everything in the State into absolute confusion. There
is but one way out of this difficnlty; and it is surprising to me that
those in charge of this measure who believe that they have the power
to adopt this bill do not adopt it. Hold your own registration, hold
your own election for members of the House of Representatives, and
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by your own officers. As a distingnished gentleman hassaid, do your
own registration, your own voting, and your own counting; but do not
throw the whole system of State elections info absolute confusion by
producing a conflict between the Federal and State laws, bothot which
can.not be operative, and the practical effect of which conilieting pro-
visions, if attempted to be carried ont, would necessarily place the
State in such a condition that hardly in an instance could a contest
be fairly and honestly decided by the courts.

It may be said, Mr. President, that 20 or 25 votes thus taken from
the ballot box would not make any difference in the result. In the
year 1888,in the election in the State of West Virginia for members of
the House of Representatives,if I recollect correctly,in the case of three
of the members returned from that State their majority in neither case
exceeded 34 votes,

Mr. President, there is another clause in this proposed statute that
I am not very much wedded to and feel very little affection for, and
that is the eleventh clause of the seventh section. Why is it that our
friends upon the other side have deemed it proper to drawa clear, un-
equivocal distinetion hetween the rights of a native-born American citi-
zen and the rights of a naturalized eitizen who has become an American
citizen? Why should you put the brand upon the forehead of the
naturalized American citizen when you do not dare to do it (as was”
done in the House bill) upon the forehead of the native-born American
citizen? Why is he to be specially singled out by this bill to have
a brand stamped upon him ?

The place of his nativity, the date of his birth and naturalization,
whether he was a minor when naturalized, and the names and resi-
dence of his witnesses—all these facts relating to every naturalized
American citizen must be ascertained; and yet yon require nothing of
that sort as to the native-born American eitizen. TIs it supposed by our
friends upon the other side that when a man lands from a foreign coun-
try he is, at once, a subject in the hands of men who, for the purpose of
perpetrating a fraud upon the elective franchise, can use these emigrants
as mere tools by placing in their hands void and fraudulent naturaliza-
tion papers which will apparently constitute them American citizens?

‘Why, that has oceurred once, I helieve, in the city of New York, and
it never has occurred since then, so far as I have been able to judge
from the discussion in the Senate by those who are familiar with that
subject. But this does not apply only to the seaboard and to those
cities where that might perhaps have oceurred once or twice, butit
applies in every hamlet where this law is put in operation, and in
every section of this Union the declaration is to go forth that every
man who has become a naturalized citizen must have his whole life in-
spected, the record of his naturalization papers must be hunted up,
and I suppose there will be contingent appropriations for the purpose
of enabling these supervigors of election, who, learning from the nat-
uralized Ameriean citizen, perhaps in West Virginia, that he was natu-
ralized in Boston,to travel up there and inspect the records of the court
to see whether or not that man was duly and legally naturalized by a
court having jurisdiction of the subject.

Tt is a discrimination, Mr. President, that, so far as T am'concerned,
between the native and naturalized American citizen; I would never *
vote to place in any bill. If there are fraudulent naturalization papers
in their possession, you have the means at your command to ascertain
that fact. You have the courts of this country to bring them bhefore,
that the guestion may be tried; and if' they are parties to that frand
they may be punished. But there is no more reason why you should
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draw this distinetion hetween the man vou clothe under your laws with
the rights of American citizenship and a citizen who was horn within
the limits of this Republic, Itisa discrimination without any justifi-
cation whatever.

Mr. President, I had a controversy a few days ago with my friend,
the distinguished Senator from Wiseonsin, in reference to the seventh
subdivision of section 7 of the bill as to the effect of the action of the
supervisors of election during the time of the holding of theelection and
as to their duty at the polls——

Mr, GRAY. Is that section 7 of the substitute or of the original
bill?

Mr. FAULKNER. Of the Senate amendment. It provides:

Seventh. To require the statutory oath or oaths to be immediately putto any
wvoter whose right to vote shall be challenged, and in case the State, Territorial,
-or local election officers shall neglect or refuse to immediately put such oath or
oaths, and to at once pass upon the qualifications of any such challenged per-
son, then it shall be the duty of the chairman of the supervisors, or in his ab-
sence the duty of either of his associates who may be present, to, without de-
lay, put such oath or oaths, whereupon the supervisors of election present shall
at once make a record of the facts. It shall be the duty of every supervisor of
election to make and keep in his record or return of the registration in the back
of the poll book or list or in some other book arecord of all challenged persons
and of the challengers.

Now, Mr. President, it strikes me that that clause will necessarily
have the tendency of depriving many a voter of his vote. If the State
inspector does not immediately put the oath and pass upon the quali-
fication (and the judge of that question asto ‘‘ immediately 77 is vested
in the Federal supervisor), what becomesin the mean time of the voter ?
Under this clause what is the duty of the supervisor? Ifyou are going
4his far why do you not take the House provision and allow the saper-
visor to take possession of the voter, and having taken him from the
hands of the State inspector control the question of his right to vote
until the Federal supervisor has placed the ballot of the voter in the
State box? But no, you have stopped short of that, and after having
taken the voter from the State officers you then proceeded to require
that the oath shall be-put to him by the Federal supervisors of elec-
tion, who shall do what? Pass upon his qualifications? Deposit his
ballot in the box? No. Heshall then make arecord of the facts. You
have therefore by your own act transferred this voter who is seeking to
exercise his right of suffrage without even a decision: by the State offi-
cers that he is not a competent voter. You have taken him from the
control of the State officers, placed him in the hands of the Federal su-
pervisor, and all you requirs of him is to administer the oath and then
ask him such questions as he may desire and record the facts.

Can any lawyer here say that in a contest in reference to State offi-
cers, that any court would admit the right of that man to have his vote
counted when the State officers were prevented from passing upon his
rightand the ballot had never been deposited in the ballot hox? Why,
of course not. That vote is not only lost to the candidate for the
House of Representatives, for whom the voter desired to castit, but it
i3 absolutely lost to the candidate for any State office or district office
for whom that voter intended to east his bzllot when he approached
the polling place. I repeat therefore that there can be no explanation
of the seventh section other than that which I have given. [A pause.]

Mr. MITCHELL. Question !

Mr. FAULKNER. If the Senator from Oregon will contain him-
sell in patience for awhile I shall submit a question for his considera-
tion, and one which I hope he will answer as satisfactorily to my |
mind as did the Senator from Wisconsin when he sat by his side.
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At this point the honorable Senator yielded to his colleague [Mr.
KENNA]L

Mr. FAULKNER. I ask that the amendment which I oftered as a
substitute for the fourteenth section be read by the Secretary, after
which I shall proceed to make my comments upon the Senate amend-
ment and the amendmentthat I ask now to have read.

The PRESIDING OFFICER (Mr. WASHBURN inthe chair). The
amendment will be read.

The Cuier CLERK. [t is proposed to strike out section 14 of the
amendment of the committee and to insert in lieu thereof the following:

Sro. 14. That whenever application shall have been madeas provided in this
act for supervision and scrutiny of an election in an entire Congressional dis-
trict, or a city, county, or parish, including an entire Congressional district,
the court having jurisdiction as hereinbefore provided shall, for the "State
within which said Congressional district lies,appoint three persons of good
standing and repute, eitizens of the United States and citizens and residents of
the State for which they shall be appointed, who shall be known as the United
Statea hoard of canvassers of the Congressional vote within and for the State
for which they shall be appointed; one of said three persons shall, when ap-
pointed, be named as chairman of the board. Such persons shall be sworn to-
the faithful performance of their duty and to support and defend the Constitu-
tion of the United States.

They shall each hold their office tor two years, or until their successors are
appointed and qualified, and not more than two of them shall belong to the
same politieal party : they shall each receive a salary of $15a day for each day
actually employed in the work of eanvassing the statements and certificates of
ballots cast at any election, general or special, for a Representative or Delegate
in Congress, and a further sum of §5 per day for their.personal expenses. They
shall have a seal and may appoint a clerk, who shall receive §12 a day for his
services and expenses while actually in attendance upon said board. As a
board it shall be the duty of such appointees of the said cireuit court to convene
on the 15th day of November of each even year, unless the same shall fall upon
Sunday, when they shall convene on the following day, and to give public no-
tice of the place and hour of their meeting.

In ease of a special election they shall convene one week from the day of such
special election. They shall so convene at such place in their State as shall be
most.conyvenient for them, which place must, however, be a place wherea term
of the cireuit court of the United States is by law regulariy held, and there
proceed to finally canvass and tabulate the votes which shall have been stated
and certified as cast for Representative or Delegate in Congress in each Con-
gressional distriet in their State in and throughout which the election shall
have been serutinized under the provisions of this act, and not elsewhere, and
shall deciare and certify the result of the election thereof in each such district.

For the purposes aforesaid they shall use the returns and certificates as shall
have been forwarded to the clerk of the circuit court of the United States in the
several judieial distriets in their State, and the same shall be by such officers
produced before the said board for such purpose. When opened by the chair-
man or acting chairman of the said board, he shall mark each separafe sheet
of each such return and certificate as shall be contained therein with the ini-
tials of his name. The said board may also require the production before it of
guch certificates and returns and tallies filed with the several chief supervisors
of elections in the same judicial districts as shall be necessary, for examination
and comparison by said board, where it shall appear, by a comparison of the
tabulated returns furnished, as herein provided, for their inspection and refer-
ence by such chief supervisors with the returns and certificates filed with the
several clerks of the circuit courts, that there are discrepancies or errors ex-
isting.

It shall also be authorized and empowered tosummon and compel the attend-
ance before it of the supervisors of election who served on election day and to
examine such officers as to the genuineness of the returns, certificates, and
tallies filed with the clerk of the circuit court, or with the chief supervisor of
elections, and all statements made before said board shall be taken down in
writing. Any supervisor of election who shall fail, neglect, or refuse, without
good or sufficient excuse, to obey any summous of said board toso attend atthe
time and place required therein shall be liable to arrest, and upon conviction
shall be'punished by a fine of not more than $500 or by imprisonment for not
more than one year, or by both such fine and imprisonment. The marshal of
the United States in the judicial distriet in which any such board of canvassers
shall be convened shall detail one of his deputies to'attend its sessions and pre-
serve order thereat, who shall be paid #5 a day for his attendance. Such mar-
shal shall, by his deputies, serve all summonses of said board.

The determination arrived at and stated in the declarations and certificates
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of any such United States board of canvassers shall, as fo each such Congres-
sional district, be at once made public, and the declaration and certificate for
each Congressional district shall be made in quadruplicate, he signed by each
member of the board. and have aflixed thereto the seal of said board ; oneshall
be filed in the office of the chief supervisor of elections under whose super-
vision the Congressional district covered by it was, together with the returns,
.certificates, and tallies,considered by the board for the purpose of ascertaining,
declaring,and certifying the result in said Congressionaldistrict; another shall be
forwarded by mail to the person found by them to have been elected, addressed
to him at his place of residence; the third copy shall be similarly forwarded to
the Clerk of the House of Representatives of the United States at Washineton ;
the fourth copy shall be similarly forwarded to the Secretary of State at Wash-
ington. In case of a tie in any district a certificate of that fact shall be made
by said board in quadruplicate, under their hands and seals, and forwarded as
follows: One to the governor of the State, another to the Clerk of the House of
Representatives, the third to the proper chief supervisor of elections, the
fourth to the Secretary of State at Washington.

The final declaration and certificate of said board as to the result in each and
every Congressional district which shall be under its jurisdiction shall be com-
pleterl and transmitted to the Clerk of the House of Representatives as soon as
practicable, and in no event later than the last day of the month in which by
law said board is to convene. So soon as the certificate of said board has been
issued any person who was at said election a candidate for Representative or
Delegate in Congress, and who deems himself aggrieved by the action of said
board, may present to the circuit court of the United States having jurisdiction
in the district where said election was held his petition, which shall be duly
sworn to, and shall set forth that he believes himself to have been duly elected,
and the ground or grounds upon which he insists that the action of said board
in issuing said certificate is erroneous, a copy of which said petition shall be
served upon the said board, upon the person to whom said certificate was issued,
and upon all other persons upon whom the court shall think justice requires
such service, and he may, upon ten days’ notice after the filing and service of
said petition, move the said courf to review the action of said board in issuing
said certificate; and if upon a hearing of said motion the court shall be satisfied
that there is reasonable ground therefor, it shall make and enter an order re-
quiring the production before it,at the time in said order to be named, of all re-
turns, protests, reports, tickets, and other evidence filed in the office of the chief
supervisor of elections, and the said court shall thereupon, by reference to a
master or court commissioner or otherwise, upon the evidence filed in the of-
fice of the chief supervisor, and such other relevant testimony, determine the
truth of the ease, and shall make an order confirming said certificate, it it shall
be found to have been properly issued, or declaring who is entitled thereto, and
shall certify the same to the Clerk of the House of Repres¢ntatives; and the de-
termination of said court in said proceeding,as to the right to said oflice shall
be conclusive evidence of the right thereto in all courts and places until the
House of Representatives shall have decided otherwise.

Mr. FAULKNER. I desire to say to those members of the Com-
mittee on Privileges and Elections of the Senate who are present that
the amendment I now offer as a substitute for the fourteenth section
ig offered in absolute good faith, to remove, as I consider, every ques-
tion of doubt as to conferring®judicial functions or powers upon the
canvassing board appointed in each State ordistrict, and with aview to
‘test the sincerity of those who have charge of this measure. I havenot
changed a word in the fourteenth section except where the word or sen-
tence would clothe the canvassing hoard with funetions that are in their
character judicial and give to them a large discretion that is given to
no other canvassing board, except in one or two States. I determined -
to be so carefulin framing it that it would be a perfect test as to whether
the declarations of Senators that they were not in favor of conferring
any judicial functions or quasi-judicial functions upon this board were
true or not.

Mr. President, in order to discover whether judicial functions and
powers are by the terms of this proposed law conferred upon the ean-
vassing board you must ascertain that fact from provisions in the bill
other than those contained in the fourteenth section. It has been
carefully worded by the ingenious hand that drew the section in order
#o conceal from observation the great powers conferred upon this board.
You have to search through all the sections of this bill to learn what
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are the matters that go before that canvassing board for its considera-
tion and upon what facts its judgment must rest.

Mr. President, I desire to give a review of the provisions that under
the fourteenth section must be considered, or at least may be consid-
ered by the canvassing board, in reaching a conclusion. By number is
incorporated into-this bill section 2018 of the Revised Statutes. I de-
sire to read what are the duties of supervisors under that section which
is now made a part of this proposed law, and I shall show the connec-- .
tion of the section with the powers of the eanvassing board and with
ils functions further on. Section 2018 of the Revised Statutes pro-
vides:

SgEc. 2018. To the end that each candidate for the office of Representative or
Delegate in' Congress may obtain the benefit of every vote for him cast. the su-
pervisors of election are, and each of them is. required to personally scrutinize,
count, and eanvass each ballot in their election distriet or voting precinct cast,
whatever may be the indorsement on the ballot, or in whatever box it may
have been placed or be found; to make and forward to the officer who, in ac--
cordance with the provisions of section 2025, has been designated as the chief
supervisor of the judiciul district in which the city or town wherein they may
serve, acts, such certificates, and returns of all such ballots as such officer may
direct and require, and to attach to the registry list, and any and all copies
thereof and Lo any certificate, statement, or return, whether the same, or any
part or portion thereof, be required by any law of the United States, or of any
State, Territory, or munieipal law, any statement touching the truth or accuracy
of the registry, or the truth or fairness of the election and canvass, which the-
supervisors of the election, or either of them. may desire to make or attach, or
which should properly and honestly be made or attached, in order that the facts
may become known.

I ask the attention of the Senator to this:

Any statement touching the truth or accuracy of the registry, or the truth or
fairness of the election and canv ss, which the supervisors of the election, or:
either of them, may desire to make or artach, or which should properly and
honestly be made or attached, in order that the facts may become known.

Now, Mr. President, that is one of the sections which are incorporated
by number in this bill. These are the duties imposed upon the super-
visor, not to simply supervise and count the votes and to certify the
result of the vote, tabulated and returned, but they are to make a
further report of the correctness and truth of the election. Sir, they
are to go further! They are to make return as to the fairness of the
election, and that is to be submitted as a part of their report to the
chief supervisor of elections.

‘When I goon further, Mr. President, I willshow that under an express
provision of the fourteenth section that paper is required to be laid
before the canvassing hoard for its conkideration, and if that is true
andI have made a correct deduction from the langnage of this section,
I ask Senators why is it that you lay before the canvassing board a
return or statements showing the fairness or unfairness, fraud or other
irregularities, of an election unless that is to be taken into considera-
tion by the board before whom it is laid, whose judgment under that
fourteenth section is bound to rest upon this as one of the papers? It
is the foundation, as the Senator from Tennessee [ Mr, HARRIS] says

Mr. SPOONER. What is the Senator reading?

Mr. FAULKNER. I am reading section 2018 of the Revised
Statutes, which is incorporated in the bill. I hold, that being a.
paper which legally, under the provisions of the fourteenth section,
would be brought under the consideration of the canvassing board, it
could not be argned with any plausibility by Senators, having under.
the provisions of the statute brought it within the jurisdiction of that.
board, that it should not be the foundation of the action of that board,
and if the foundation of its action, then it gives the hoard the power,
because of fraud, unfairness, or other irregularity that may be showm
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by said statement, the right to pass npon that question, and to deter-
mine as to whether a precinet should be thrown out or not. The su-
preme court of Florida denied this right, even in 15876 under the broad
‘provisions of the statute of that State conferring power upon the re-
turning board of earpetbag days, realizing that it was a dangerous
power, exercised in a mere er parte proceeding without any publicity
as to the facts. In addition to that, it also incorporates section 2020
of the Revised Statutes, in which these same snperyisors are required
to return tothe chiefsupervisorastatementas to whether they were—
allowed to exercise and discharge, fully and freely, and without bribery, solie-
itation, interference, hinderance, molestation, violenee, or threats thereof on

* the part of any person, all the duties, obligations, and powers conferred nupon
them by law, the supervisors of slectionshall malte promptreport, under oath,
within ten days after the day of election to the 6fficer who, in accordance with
the provisions of section 2025, has been designated as the chief supervisor of
the judiecial district in which the city or town wherein they served acts, of the
manner and means by which they were not so allowed to fully and freely dis-
charge the duties and obligations required and imposed herein.

Mr. President, why is thisdone? Why are threats ageinst these super-
visors, why is intimidation at the polls, why is bribery, interference,
hicderance, molestation—why are these reports.to be made by the
supervisors to the chief supervisor and which this fourteenth section
requires to be turned over to the canvassing board? Why are they
turned over to this board if it is not for the purpose of authorizing them
to be considered by that board? If such is the purpose I wounld sub-
mit to any lezal mind whether, if such functions and powers are con-
ferred upon that canvassing board to consider questions of frand, in-
timidation, threats, irregularities, fairness, or unfairness of the election
at any precinct, whether or not that does not confer a broad discretion,
in fact, judicial functions, upon that tribunal and not merely minis-
terial powers.

Mr. SPOONER, Will the Senator allow me a moment ?

Mr. FAULKNER. Yes, sir.

Mr. SPOONER. - I know the Senator is discussing this amendment
with sincerity and fairness,

Mr. FAULKNER. Perfectly so. I am thoroughly sincere, I assure
the Senator from Wiseonsin, in the position I have assumed.

Mr. SPOONER. Section 2018 and section 2020, to which the Sen-
ator refers, are sections which require certain information or statements
to be transmitted by the supervisors to the chief supervisor. I do not
now recall any provision in this bill which requires or even contem-
plates that those statements, provided for by the section to which the
Senator alludes, shall be transmitted by the chief supervisor to the ean-
vassing board.

The statute explicitly provides that there shall be sent to the clerk
of the circuit court one of these certificates and statements, which is
to contain a tabulation of the votes, ete., to be laid hefore the State
board of canvass, or whatever it is called. It provides also that one
shall be sent to the chief supervisor, who shall tabulate the vote for
presentation to the board of canvassers. I think the Senator is mis-
taken in assuming that thereis any provision or any contemplation that
any other paper than that is to be transmitted by the chief supervisor
to the board of canvassers for their action.

Certainly there-is no impropriety, if there has been any molestation
at the polls or any of the unlawlul acts referred to in the two sections
to which the Senator alludes, that information of the fact should be
lodged with the chief supervisor. If there is a requirement that all
the papers, all the returns, and all the information which is required
by law to be colmmunicated to the c¢hief supervisor is to be laid before
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the board of canvassers, then I should say there was force in the argu-
ment the Senator makes, but I have not understood this bill as requir-
ing that the chief supervisor should lay before the board of canvassers
anything but that tabulation of votes.

Mr. FAULKENER. - T will show the Senator from Wisconsin that
there was no intention on the part of the framers of this bill to leave
the question in doubt.- The papers, reports, statements, and other
documents are, by the terms of the bill, fully described. It was not
left as'a matter of construction as to the meaning of the term ‘‘accom-
panying paper,’”’ because perhaps some of these reports did not form
part of the returns. By sections of the bill other than the fourteenth
its framers have particularly prescribed the duties of the supervisor,
and by others have imposed duties upon said supervisors by incor-
porating existing sections of the Revised Statutes into the bill by refer- -
ence alone to their number, with the hope, I suppose, that the eye of
the legal critic would not discover the effect of these provisions, and
then in general terms, in the fourteenth section, have provided for their
consideration hy the board, leaving no question of doubt to exist as to
what is the intention of the act, but still fearful that the terms em-
ployed would not be sufficiently definite, a fuller and more particu-
lar description of the character of the papers that were tobe considered
by the canvassing board and which should be considered by the eourt
on review, is given.

Under the terms used no question can arise that all the reports, pro-
tests, and statements were to be considered. The nse of the language '
‘‘protests ’? clearly refers to section 2020, which authorizes the super-
visors to receive complaints or protests made by persons at the time of
holding the election, and which they are required to transmit to the
chief supervisor of elections,

At this point the honorable Senator yielded for a call of the Senate.

Mr, FAULKNER. Mr. President, when I was interrupted by my
distinguished friend from Montana [Mr. SANDERS] in the discussion
of the fonrteenth section of the amendment of the Committee on Priv-
ileges and Elections, I referred the Senate to section 2018 of the Re-
vised Statutes, relating to the powers of supervisors, and to section
2020, which gives them power to make statements in connection with
the returns of an election as to whether there was unfairness, intimida-
tion, or other irregularity in the conduct of the election. I now desire
to call the attention of the Senate to the additional powers conferred
by the amendment of the committee. At the close of section 10 of the
amendment there isa further provision that—. :

Any supervisor of election may make in duplicate,any additional statement
he may desire, one copy whereof shall be inclosed with each statement so sub-
scribed by him.

One of the copies under the provisions of another section isto he
forwarded to the clerk of the circunit court, and the other to the chief
supervisor of the district.

That is an important provision as conferring power upon the super-
visors of elections, because it is held by all legal authorities that any
statement as to the facts made by a supervisor or a commissioner of
elections, not required or authorized by statute, can not be considered
by the board of canvassers, either in the county, district, or State; but
if, on the other hand, the statute authorizes a statement, no:matter
what may be its character, to be made by the supervisor, then that
statementis to be considered by the canvassing board before whom it
comes, in orderto tabulate,canvass, and deecide upon the guestionssub-
mitted to it. It is therelore extremely important, for not only do ex-
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press provisions of the statute in this case require the supervisor to re-
port as to certain facts that may have occurred at the election, but he is
given here unlimited power or discretion to go to the extent of putting
in any statement that he may desire or deem proper.

[ At this point the honorable Senator gave way for a motion to ad-
journ. ]

Mr. FAULKNER. Mr. President, the seventh subdivision of sec-
tion 7 also requires certain duties of supervisors of election, which they
are required to embody in their statements which form a part of the
returns which they make to the chief supervisors, and which may subse-
quently belaid before the canvassing board; that is, that when the State
supervisors of election do not immediately administer the cath and pass
upon the qualification of a voter then it becomes the duty under this
provision of the statute at once for the Federal supervisors to administer
that oath and record the facts, which shall then be made a part of the
statement and returns to the chief supervisor, That is followed up by
sectipn 10 which makes another requirement of the supervisors which
also becomes a part of their returns. On page 95 it provides:

They shall also paste or attach to statement numbered 1, or shall securely
seal upand forward with such statement, all the ballots containing the name
of any candidate for Representative or Delegate in Congress which shall have
been rejected either by the inspectors of elections or by the supervisors of elec-
tion as being in whole or in part defective.

Now, these ballots, decided to be defective either by the supervisors
of election or hy the inspectors of election, and rejected because defec-
tive in part or in whole, are taken possession of at once by the Federal
supervisors and constitute under this section a part of the returns made
-of the results of the election.

There is still another conflict between the State and Federal law.
The bill recognizes by its very terms the fact that does exist in almost
every State, if not every State, that the name of the person voted for
for the lower House of Congress is on a ticket which ineludes also the
names of others voted for for different State, county, and district offi-
cers, but this section provides that no matter how many State, county,
or district officers are voted for upon that ballot, if rejected by either
State or Federal officers of election it shall be delivered over into the
hands and transferred into the possession of the Federal agents, to be
by them preserved for the purposes: that are declared in subsequent
sections. |

Mr. President this, being made a part of the return, necessarily
comes before the canvassing board for its action, for its consideration,
and for its determination as to the legality of the rejection of the bal-
lot either by the State or Federal election officers.

That presents, Mr. President, another difficulty, involving State as
well as Congressional elections. We find that we are in the position
that it a contest is made in the eourts in reference to these ballots they
are beyond the jurisdiction of the State courts in any suit having for
its object the determination of the title to any State. county, or dis-
trict office. Not a purt but all of these rejected ballots have been
transferred into the possession of the chief supervisor of election of
that particular district.

The rule of law which is uniform in every State, that itis the right
and duty of the canvassing county board at the proper time to count,
at the request of any candidate or party interested, the ballots that
have been sent up from the several precincts and to pass upon these
questions, has been annulled if this provision is carried into opera-
tion. As I said, under all the authorities which I have been able to

TA



26

find, wherever the law under srhich the eanvassing board acts anthor-
izes or countenances any particular return, then it becomes a matter
for the consideration of the board before which it goes, and the very fact
that these statements and these retugns are authorized constitutes them
proper subjects-matter for the consir.eration of the canvassing board.
That has been decided by all the anthorities which I have been able to
examine and it is the turning question as to what matters may be cor=
sidered by these boards depending upon the terms of the law which
provides the character of statements and returns which shall be made
by the officers from the precincts, and subsequently from the county can-
vassing board, to the final canvassers of the Congressional district.

Mr. EDMUNDS. What is the law of West Virginia on that point?

Mr. FAULKNER. In West Virginia it is provided that where a.
ballot is rejected by the commissioner of the State, that ballot shall be
kept separate, sealed, and returned as a rejected ballot to the county
commissioners of the county; and they can not even open that ballot
or consider it in any way whatever; that can only be done after a con-
test is instituted in a proper tribunal. Our canvassing boards have no
‘functions whatever except the mere authority to tabulate, with the dis-
cretionary power that exists in all ministerial boards of this character
to pass upon the genuineness of the returns made to them. That is a
matter that they have a right to pass upon, and that alone, under our
law.

But when they have once established the fact that the retnrn is genu-
ine, then they have no power to consider any matter bhut the simple
arithmetic.duty of adding up the returns. Thatis, where it passes be-
yond the county canvass. In the case of county canvassers any one
interested has a right to ask that the ballots be recounted of any or all
the precinets in the county, when the canvassing board then simply
performs the function for the county that has been performed by the
inspectors of election.

Mr. President, there is another matter that I desire to direct the
attention of Senators to, for the reason, that it has been asserted by all
who have addressed the'Senate in favor of this bill, that under its pro-
visions there is no interference by the supervisors of election with the
counting or conduct of the election; and yet, sir, we find an express
provision which provides for the rejection of a ballot by either the in-
spectors of election or the supervisors of election during the process of
counting and canvassing the vote, and whether the vote is rejected hy
State or Federal agents, in both instances all these ballots have to be
transferred into the possession of the supervisors of election if they
have upon them the name of one voted for for the House of Represen-
tatives.

Then as I have previously stated, but in this connection I desire to
allude to it again, because I am trying at this time to bring together
all the facts that are required to be embodied in the returns by the
supervisor with a view subsequently to show that these returns give to:
the canvassing board a wide diseretion, almost, T may say, a judicial,
and certainly a quasi judicial power in the exercise of the duties and
powers vested in that tribunal

Mr. EDMUNDS. Does my friend really think there is anything
more in this than in the State boards?

Mr. FAULKENER. Yes, I very frankly say to the distingnished
Senator from Vermont that in my humble judgment and with the best
lights before me, and after an attempt to thoroughly understand this
provision, it does give to them larger discretionary power than is given

FA




27

to any other tribunal of a similar character created by the laws of the
several States except that conferred on the returning boards in two of
the Southern States.

Mr. GEORGE. They do not exist now, though.

Mr. FAULKNER. I am not certain whether the returning board
has not judicial funetions in Lounisiana.

Mr. GEORGE. To-day?

Mr, FAULENER. Yes; but that I have not been able to examine
fully, and I therefore express no opinion upon it; but when I did ex-
amine it and found the law that perhaps was in foree some years ago,
it certainly conferred judicial powers.

At this point the honorable Senator yielded for a motion to dispense
with further proceedings under the call of the Senate.

Mr. FAULKNER. Mr, President, when I ceased to address a few
remarks to the Senate with reference to the bill now pending before it
1 had covered all the ground 1 desired in bringing to the attention
of Senators the duties of the supervisors of elections, except one that
is found in the ninth section of the bill, which provides that all hallots
which may be found in any of the boxes in excess of the proper num-
ber shall be taken by the supervisors of election and made a part of
their return to the chief supervisor of the district. I had commented
upon the condition in whieh this placed the nominees on the State,
county, and district ticket provided any question arose because of the
system provided by this act for the drawing of the number of hallots
to make up the aggregate number of votes polled, and I do not feel that
it is necessary for me to refer further to that at this time.

Mr. President, it was necessary to analyze this bill in the way in
which T have done to show what papers were embraced in the returns
made by the supervisor of elections to the chief supervisor, to show
what papers were under its provisions laid before the ecanvassing
board, and thus prove to the Senate that the acts of that board were
not to be based solely upon a tabulation of the aggregate vote cast at
the different precincts in the district, but that it was to take into con-
sideration other subjects embraced in the returns of the supervisor of
elections.

In considering the fourteenth section, Senators will observe on page
102 that the language of the fourteenth section in reference to the sub-
ject is as follows:

For the purposes aforesaid they shall use the statements and certificates and
such accompanying papers, if any, as shall have been forwarded to the clerk
gi"ﬂttlée circuit court of the United States in the several judicial districts in their

And on the same page in lines 52 to 54 inelusive:

The said board may also require the production before it of such certificates
and statements and such accompanying papers and tallies filed with the several
chief supervisors of elections. A

Mr. President, this is peculiar language to be used in reference to
the powers of a board that is claimed to be purely ministerial in its
fanctions. Statements and certificates—assuming that the term ** state-
ments’’ is synonymous with ‘‘returns’’—would include all those
papers usually presented to a canvassing board. The framers of this
proposed law, understanding the character of the returns to be made
under authorify of the several provisions to which I have called the
attention of the Senate, it was their deliberate purpose and intention
when formulating this measure to include other distinet, independent
papers which were to be laid before the board, and upon which it was
to base its judgment. Tocarry out this purpose that indefinite phrase
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was employed unknown to any of the several statutes of the States of
this Union, to wit, ‘‘ accompanying papers.”

To further earry out the same idea, beginning in line 62 on the same
page, it is provided:

Tt shall also be authorized and empowered to summon and compel the at-
'tendance before it of the supervisors of election who served on election day in
nay election district in and from which there shall be found to exist incom-
plete, imperfect, or inconsistent certificates and statements and of arriving at
the Tacts,

When we consider that the term ‘‘statement '’ is used thronghout the
‘whole section as referring to those matters which in all other returns
would be rezarded as extraneous entirely to the certificate and return
that is usually made to eanvassing boards, the force and effect of this pro-
vision is clearly seen, especially when we compare it with other election
laws where the board acts simply as a ministerial tribunal. We find that
under the general anthority conferred on such boards the right to bring
the inspectors of elections before it iz limited to an examination as to
the genuineness of the returns filed with the board, and to perhaps
some technieal defects in the certiticate.

‘When once the genuineness of the returns and their regunlarity are
established then every canvassing board except two in the United States
-acts purely and absolutely in a ministerial capacity. No discretion,
no power is given to them to look heyond the returns, no matier how
satisfactory may be the evidence before them of fraud in the conduct
of the election or irregularities that would vitiate and destroy the poll
as a valid return. Yetin all instances in the States, this being a mere
~ex parte proceeding of a tribunal not required to hold public sessions,
which gives confidence to the judgment of a court, all extraneous mat-
ters are withdrawn entirely from their consideration, and althongh it
may be conclusively proven to the canvassers thaf the returns are fraund-
ulent, if regnlar and genuine on their face, I know of no States in the
Union where a mandamus will not lie to ecompel a canvass, tabulation,
and aggregation of the vote, and a declaration of the result. No discre-
tion, no power is vested in it to go outside, aliunde, the returns them-
selves.

Permit me to show the importance of this principle. Allthe conrts
have asserted the doctrine that it is competent for the Legislature to
give enlarged powers to these boards if they deem it proper, and if
those enlarged tunctions are conferred by the legislative enactment, and
other matters than the mere return of the vote polled with the proper
certificates required to be made by the inspectors of election in the
precinct have heen authorized, the board which canvasses the result
have a right to look into any matter which the Legislature had em-
powered the inspechors of election to make as a part of their returns,
But, sir, you will find that in none of the States except two, so far as
I have been able to find, has the Legislature ever conferred such powers
on the canvassing boards,

Mr. President, to show that this is not intended to be linited and
cireumseribed by simply a tabulation as a ministerial act of the votes
polled in the several precinets of the Coneressional distriet, after the
board has reached its conclusion as to the resull in any district, the
provision of the bill in the same section is as follows:

One (certifiente) shall be filed in the office of the chief supervisor of elections,
under whose supervision the Congressionul district covered by it was, together
with all the papers, statements, and documents used, or which might by law
be used, before such board for the purpose of ascertuining, declaring, and cer-
Lifying the result in said Congressional distriet.

Mr. President, as the scheme is gradually developed under the
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terms of this section, the object and purpose of the framers is more
clearly understood. Here, for the first timein the section we find that
papers, other than accompanying papers,arereferred to; for the first time
do we find the use of the term **document’’ in this section; and the
provision that all of these papers and documents are matters that were
properly before the eanvassing board in reaching the conclusion upen
whiech they granted the certificate. :

To leave no doubt or question as to the purpose and intention of the
framers of this section, when an appeal or review of the decision of the
canvassing board on a petition filed by one interested against that de-
cision is had, we find that they enlarge the terms of description of the
papers that have been used before the canvassing board.

The petition is granted upon the prima facie showing after notice first.
given, because Senators will remember that none of these papers filed.
with the chief supervisor or with the clerk of a circuit court are per-
mitted to be made a part of the petition asking that the error claimed
in the decision of the canvassing board should be reviewed by the court;
but the courf decides after argument and notice on the prima facie case
as made by the petition. The parties to that petition is one of the novel
features of this bill. On whom is the notice to be served? Not only
on the person holding the certificate, but the board having been made
a party must be served with notice of the proceeding. This tribunal,
which shounld be absolutely impartial in its action, is by the provisions
of this gection placed in the attitudeof a contestant to the claim of the
defeated candidate, and as a coderendant with his opponent who holds
its certificate.

‘Where can there be found in the whole records of judicial proceedings
sach a proposition as is contained in this section ?

But T was proceeding, Mr. President, to refer to what was before the
canvassing hoard as understood by the framérs of this measure when
the court ordered that its decision should be reviewed on theprima fieie
case made by the petitioner. What record does it bring up from the
chief supervisor of elections? It is clearly defined in this proposed act:

It shall make and enter an order requiring the production hefore it, at the
time in said order to be named, of all returns, protests, reports—

Drawing, you will see, a distinction between returns and reports—
tickets, and other evidence—

It might be said hy some who have not examined this law that there
are other papers perhaps in the possession of the chief supervisor which
in justice and fairness wonld under the order of the court be bronght
up for review, but which were not before the canvassing board. But,
sir, it stops not here. It proeeeds with this langnage:

upon which the said board acted in awarding the certificate aforesaid,

This clearly shows that the board acted upon the returns, protests,
reports, tickets, and other evidence embraced within all of those pro-
visions of the statute to which I have referred. This is the first time
that the term ‘‘protest ’’ appears on the face of the bill,

Sir, there is another provision to which I did not eall the attention
of the Senate, which provides that if there isany complaint at the pre-
cinet by any one in interest as to irregularity, as to fraud, intimida-
tion, or threats, snch complaints shall be taken by the supervisors of
election and forwarded to the chief supervisor. In this section for the
first time is introduced the term “protests,” clearly referring to the
complaints provided for in a section of the Revised Statutes which has
been incorporated as a part of this bill by its number, and referred to
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as a paper proper to go before the canvassing board, and upon which,
as the bill says in express terms, they have awarded the certificate.

Mr. President, let us see what is understood as the duties of an ordi-
nary canvassing board such as we find in all the States.

It is well gettled that the duties of eanvassing oflicers and boards are minis-
terial merely,and not judicial. Their duty is to count the votes as cast,and
they have no authority, unless expressly granted, to hear evidence or to pass
upon or correct alleged errors, irregularities, or frauds.

And the canvassing boards are bound by the returns when in due form, and
<an not, unless expressly authorized by law, receive or regard anything out-
side of them, or reject them for other reasons than those appearing on their
face. Returns void upon their face may be rejected, but if the returns be regu-
lar, the duty of the canvassers ‘' consists in a simple matter of arithmetic.”

And even matter appearing upon the face of the returns whichisnot by law
required to be there is functus officio and is to bé disregarded.

Mr. President, we can understand why this bill departs from the
well-recognized principles which govern similar boards in the States in
making the opinion of thesupervisors of election a part of the statement
or return which is made by them. to the chief supervisor and to the
clerk of the circuit court of the United States. It is that, under the
principles of law which I have read, it being a part of the statement
or returns made by authority of the act, it may be considered by the
board and the certificate which they grant may rest upen it.

Mr. President, it is not necessary for me to suggest or to argue fto the
intelligent body that I am now addressing that when they authorize
to be presented to this board statements of fraud, of irregularity, or of
error in the conduct of an election, that it is presented to it for some
purpose, that it conld have no place in this proposed act as a subject
to be considered by it unless it was the intention of the Legislature
that it shonld base some official action upon these papers. If that is
true, what is the necessary resnlt which will follow? That, having
before it the question of fraud, irregularity, threats, and intimidation,
it is authorized to pass upon an ex parte statement without notice to
the party to be affected by it, and adjudicate whether or not there has
been such fraud, irregularity, or intimidation in the conduct of the
election at any particular precinet as would justify it in throwing out
the vote of that poll. A

When you do that, when you place such powecr as that in the hands
of a canvassing hoard, you do confer upon it such a discretion that, if
not in its full terms a judicial power, it is quasi judicial to an extent
that is far in excess of any power conferred upon similar boards in the
States.

Mr. President, you will find that there is a concurrence of author-
ity in support of the principles to which I have referred.

Se far has this doctrine been carried that it has been held that where the re-
turns show votes distributed, for example, to ** William H. Smith,” *“ W, H,

Smith,” and **W. Smith,” the canvassing board can not count them all for
William H, Smith on the assumption that the voters intended to vote for him,

This is the decision of the supreme court of the State of Maine.

New York has dissented to some extent from that doctrine.

But the contrary has also been held, and it would seem to be the true rule
that the canvassers are at liberty to take notice of such facts of general noto-
riety as may aid them in arrivingat the true intention, but matters requiring
the aid of evidence aliunde must be reserved for the courts or other established
tribunals.—Mechem’s Public Offices and Officers, sections 208, 209,

And yet, Mr., President,if all of these papersrelating to frauds, to unfair-
ness, to irregularities, to protests—if all of these subjects are to go be-
fore the canvassing board to he considered by it, the proposed law does
not confine them to mere ministerial duties, but requires that they
shall consider evidence aliunde the returns as to the validity of the
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election at any particular precinct. In MeCrary on Elections the gen-
eral principle is well and concisely stated thus:

It is well settled that the duties of eanvassing officers are purely ministerial,
and extend only to the easting up of the votes and awarding the certificate to
the perzon having the highest number; they have no judicial power, In State
g, Steers (44 Mo., 223), which was a case in which the eanvassing board had un-
dertaken to thow out the returns from one voting precinet for an alleged in-
formality, the court said; ** When a ministerial officer leaves his proper sphere,
and attempts to exercise judicial funections, he is exceeding the limits of the
law, and guilty of usurpation.” And again: * To permit a mere ministerial
officer arbitrarily to reject returns, at his mere caprice or pleasure, is to infringe
or desiroy the rights of parties without notice or opportunity to be heard, a
hing which the law abhors and prohibits,”

In section 82 he says:

But of course it does not follow from this doctrine that eanvassing and return
judges must receive and count whatever purports to be a return, whether it
bears upon its face sufficient proof that it is such or not. The true rule isthis :
They must receive and count the voltes as shown by the returns, and they ean
not go hehind the returns for any purpose, and this necessarily implies that if
a paper is presented as a return, and there is a question as to whether itis a
return or not, they must decide that question from what appears upon the face
of the paper itself. . :

And that doetrine was snstained in New York. In section 84 the
learned writer here gives the general doctrine and quotes a number
of anthorities.

Sec. 84, The doetrine that canvassing boards and return judges are ministe-
rial officers possessing no discretionary or judicial poweris settled in nearly or
quite all the States.

The author cites a number of States which have passed upen this
question and settled it, and not one of these authorizes any such state-
ments to be made by the inspectors of election as to frauds or to irreg-
ularities af the precinet as is contemplated by this bill. The laws of
the States provide that the inspectors of election shall return to the
canvassing board of the county a eertificate of the number of yotes for
each candidate voted for, the ballots, and the tally lists, and on the
receipt of these evidences of the election, and satisfactory proot of the
_regularity and genuineness of the returns, the canvassing hoard may
be required to tabulate the same and issue a certificate of election.

No case, conld be stronger, Mr. President, in sustaining these views
than the decision by the supreme court ot the State of Wisconsin in the
case of the Aftorney-General vs. Barstow. In thatcase the supreme
court said: :

They—

The eanvassing otheers—
are to add up and ascertain, by caleulation, the number of votes given for any
office, They have no diseretion to hear and talke proof as to frauds, even if
morally ceriain that monstrons frauds have been perpetrated.

This decision accords with the current of anthority throughout the
whole country. In faet I have not found an exeeption, save that Mr,
MeCrary, in section 89, refers to a statute of Texas, as construed by
Congress, and also to statutes of Alabama, Louisiana, and Florida, as
giving judicial power to the returning boards in those States.

The construction of those powers, however, is not by this anthor re~
ferred to as a judicial construction, but simply as a construction of the
House of Representatives. The supreme court of Florida, in constro-
ing the statute of that State as to the powers given to its returning
board, expressly deny this broad discretion or guasi judicial funetion
as uttaching in any way to that board.

[At this point the honorable Senator yielded to Mr. HARRIS. ] -

Mr. FAULKNER., Mr. President, in the case of the Attorney-
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Gieneral vs. Barstow, the syllabus, I think, very clearly and coneisely
states the view of the court:

The State board of canvassers are required to male their statement and de-
termination of the result of an election from the certilied statements of the
connty canvassers alone; and they have no authority to hear, receive, or deter=
mine upon any other evidence.

Inexamining that caze I find that the law of Wisconsin, like that of all
other States, allows none of the statements thatare pmvlded for by this
bill to accompany thereturnsof the precinetofficers. There is nothing
to be included in these returns, under the statute, but the aggregation
of the vote for the particular officer voted for, and the certificate pro-
vided by statute.

Now, to show that this question, in the opinion of the chairman of
the Committee on Privileges and Elections, goes beyond the power and
duty conferred upon a ministerial officer, I desire to refer to the lan-
guage ol that distinguished Senafor in reply to a question which I ad-
dressed to him, and to be found on page 713 of the REcorD. He said:

Lunderstand in the present case this provision requires that these officers
may receive not merely a naked certificate, but the return is to be something
more. 1t is to return certain facts, and on these returns which they get they
are to act, and if those returns do not contain the whole statement, if there 18
a diminution of the record or a failure to certify a fact which the law reguired
to be certified, the board 6f canvassersin the first instance and the court ulti-
mately have not a right to go into the evidence of all mankind, asthe House of
Reprezentatives have, not to see that A B, who voted, was twenty-one years
old and was a resident of the distriet, and all that, but they are only to deeide

the fact aecording to the return.
These local officers provided for in this bill have two functions,

Ifany one doubts the opinion of the distinguished Senator from Mas-
sachusetts let him listen to his langnage:
They are,in addition undoubtedly to these returns of what took place which

they are to make, to observe and record and preserve the facts, which will be
facts for the use of the House of Representatives in its final judgment,

Mr. President, that is the main purpose of these statements and cer-
tificates, the first being for the consideration of the returning board,
and, secondly, that they may be transmitted from the chief supervisor
of elections to the House of Representatives in case of a contest. I
therefore do not feel that I have misquoted the distinguished Senator
when I refer to the fact that, upon his own admission, the powers
and funetions conferred npon the eanvassing board are extended beyond
those ordinarily and usually conferred upon ministerial boards consti-
tuted for similar purposes in the States.

Mr. MCPHERSON. May I ask the Senator from West Virginia a
question?

Mr. FAULKNER. Certainly.

Mr. MCPHERSON. If Tunderstand correctly the position taken by
the Senator from West Virginia it is this: That in addition to the bal-
lots which have been returned, in addition to the tabulated returns, so.
to speak, coming from the sppervisors of election, sent to the chief
supervisor, and transmitted by him to the returning board or the ean-
vassing board, there is also a provision in the bill that all rejected bal-
lots, that all defaced ballots, are also to be sent, and they must finally
reach the canvassing board. Inaddition to that, if there are any state-
ments or certificates, whatever they may be, therein described (and I
suppose it is left entirely to the judgment and discretion of the supeg-
_ visors of election what they are to be), they also are to go into the pos-
" session of the canvassing board.
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Now, why the necessity for all these defaced ballots, all these re-

. jeeted ballots, all the certificates for which provision is made, or state-

ments, if it iz not the intention that they are to be influential upon
the canvassing board in determining the result? As I understand it,
it is absolutely as much a part of the return as the tabulated state-
ment and the count, so to speak, as made by the supervisors of elec-
tion, thatis to go into the hands of the returning board; that is, a
statement made by a supervisor of elections is a part of the return and
can not be separated from it.

Mr. FAULKNER. The Senator is correct in all the statements he
has made, except, that if he supposes there is any indefinite language
used as to the power of these supervisors to make a statement to ac-
company the returns as to any fraud or unfairness in the election, he
is mistaken. Its framers have incorporated by section 2018 a provis-
ion which expressly requires the supervisor to make these returns as
a part of his official duty; and they have incorporated section 2020,
which expressly requires him to make a report of any threats or intimi-
dations or molestation or any interference in any way with the officers
of election. So that whenall of this great mass of evidence, made ex
parte, is used for the purpose of ascertaining hy the board of canvassers
the true resulb at any precinct, it submits to it the question whether
there was such fraud perpetrated as would invalidate the election.

Mr. McPHERSON. 1If the Senator from West Virginia will yield to
me a moment longer, as I understand him further, the bill makes pro-
vision that in case of a difference which may exist in the count, or the
computation, or the canvass, so to speak, of the ballots cast at any vot-
ing precinct, where a difference of opinion as to the count exists be-
tween the Federal supervisor of elections and the State supervisor of
elections, the count of the Federal supervisor is sent up to the chief
supervisor, and from the chief supervisor to the returning board. There-
fore there can be no other testimony before the returning board except
this ex parte statement or count of the Federal supervisor upon which
the canvassing board can act.

Mr. FAULKNER. Mr. President, I will add to the statement of
the Senator from New Jersey, that not only is the canvassing board
confined to that evidence, but even the circuit court, upon a review
of the decision of the board, is, by the terms of the fourteenth sec-
tion, limited to the papers, documents, returns, and other evidence that
were before the returning board and on which they issued the certifi-
cate. That is to be the evidence and the sole testimony that can be
introduced in the circuit court on a review of the decision of the can-
vassing board. In other words, it is not, as the Senator from Wiscon-
sin [Mr, SPOONER] in his very able argument the other day main-
tained hefore the Senate, a judicial function that is imposed upon this
eourt.

It tries nothing. Itacts simply in the capacity of acanvassing board,
with no final judgment that can in any way affect the title to the
office, any more than that given by the canvassing board. It has no
more force or effect, and could have no moreforce and effect, than the
certificate issued by the canvassing board, because, under the Consti-
tution, the House of Representatives is made the final judge of the
qualifications and elections of its own members. :

Mr. GEORGE. Mr. President

The VICE PRESIDENT. Does the Senator from West Virginia
yield to the Senator from Mississippi?

Mr. FAULKNER, Certainly.
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Mr. GEORGE. Mr. President, the Senator is diseussing a subject
of very great interest to the people of the United States. If I under-
stand his argnment, it is about this: That all the evidence to come at
all before the eanvassing board or the returning board—whieh T think
is the proper name for it—are the returns, statements, and certificates
made by these partisan supervisors of election. Is that true?

Mr. FAULKNER. No other papers can be considered by the can-
vassing board,

Mr. GEORGE. Tam talking about the canvassing board.

Mr. FAULKNER. Documentary evidence and papers——

Mr. GEORGE. But made by the supervisor only.

Mr. FAULKNER. Yes, made by the supervisors, except the pro-
test or compiaints which are made by any one interested in the result
of the eleclion.

Mr. GEORGE. Then the protests are the ouly things that cancome
before the canvassing board from any other party except the super-
visors?

Mr. FAULKNER., That is all.

Mr, GEORGHE. Then I nnderstand the Senator tosay alsothat when
this evidence, thus eircnmseribed and thus made, is congidered by the
canvassing board, if they reach a determination in the case, and an
appeal is taken to the cirenit court, and it 1s disposed of in the eirenit
court, then that court is confined in its examination solely to a table
laid before the canvassing board. Is that troe ?

Mr. FAULKNER. To the papers, documents, ete., which were be-
foreor might have been befare the canvassing hoard

Mr. GEORGE, Then I wish to suggest to the Senator this proposi-
tion: Here is a court whose functions are to examine, aseertain, and
determine—that is, it is its fooection to determine the right, without
the right to examine and hear competent and. legal evidence to enable
the court toreach a proper determination—hy this proposed law the court
of the United States has no power to summon witnesses, to examine
into evidence other than such as may be given to it by this ecanvassing
hoard, and yet that is supposed to be a judieial function on the partof
such gourt.  With all of its evidence fixed by another tribunal, with
all of its power to examine evidence limited by this bill, it is called
upon then to perform, T may say, the ridicalous fanetion simply of de-
termining whether this canvassing board, on thisevidence, determined
the matter aright or not. 1Isthata ]ud]cm.l funection ?

Mr. FAULKNER. Iwould say, Mr, President, that it is not. But
there can be no question or doubt as to the evidence either before the
canvassing board or the court, for the amendment proceeds to provide
that if’ the court grants a petition—
it shall make and enter an order requiring the produoction before it, at the time
in sald order to be named, of all returns, protests, reports, {m]\et&, and other
evidence upon which the said board acted in awarding the certifinte aforesaid—
and there it stops, conferring no power upon the court, except that the
evidence go transmitted may be referred to a master commlssmnar of
the courf, and to show that it is not the purpose or intention of the
section that any issue should be awarded in that tribunal, it is ex-
pressly provided that the judge shall decide the question.

Mr, President, T think our distingunished chairman of the Committee
on Privileges and Elections [Mr. HoAR] has not acted fairlyand frankly
with the Senate. When asked time and again whether there were ju-
dicial fanctions conferred on this board he has used very gunarded

and evasive langnage in his reply. But none can read his answer
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without understanding fully his meaning. On page 712 of the RECORD
he says:
Ido not understand that theseare in the constitutional sense judicial powers—

Referring to the canvassing board—
and I do not intend to confer on anybody, other than judicial officers, judi-
.cial powers in any State.

Well, now, everyone would admit that to be a fact. These are not
judicial powers within the meaning of that term used inithe Federal
Constitution so as to make these canvassers judicial officers of the
United States, but they are discretionary powers in which judgment
must be exercised, and they constitute a principal part of that great
massof powers which are understood as quasi-judicial powers and which
are conferred upon no eanvassing board in the States, with this single
limitation, that they have the discretion to decide whether or not the
returns are genuine and regular. That is a quasi-judicial power, but
one which it is absolutely essential that it should possess that the
board might act intelligently. But when those two questions have been
decided its duties should be purely ministerial, so that they could be
compelled by mandamus, which is the true test of the question, to
canvass the vote and to certify the result.

Mr. President, there is another expression in this section that seems
to conform with the view of its framers that the board should have
quasi-judicial functions:

In case noperson be found duly elected in any district a certificate of that fact
shall be made by said board.

“Found duly elected !’ Why not use the langunage used ino every
statute of every State in the Union? 'Why not say, in case-there is a
tie between two persons having the highest vote—if you mean that,
why not say it? But if you mean to confer judicial powers upon this
hoard that it may pass upon the question whether or not the person is
found to be duly elected, which involves all of the guestions I have
referred to, and also under a number of authorities, the power to pass
upon the qualifications of the person claiming the office to which he is
elected, the langnage which has been employed will certainly carry -
out this view.

I have, Mr. President, in the amendment which I have offered to this
section, treated with fairness and frankness the Senators who are in
favor of this bill and who are responsible to the Senate forits phrase-
ology. Ihave notattempted toeliminate from this section many of the
errors and imperfections which it contains, but have stricken from it
certain language and inserted at other points of the amendment lan-
onage that will clearly indicate to a court or to the eanvassing board
that no judicial or diseretionary powerhas been conferred upon them by
Congress.

I desire, Mr. President, to have the clerk note in my amendment on
page 3, line 44, after the word ‘‘ certificates,”” to strike out the words
‘‘ag shall,”’ and ingert in lieu thereof ‘' of the votes cast which;”’ and
onthesame page, inline52, after the word ‘‘tallies,”’ to insert the words
**showing the vote cast which have been.’”’ :

The VICE PRESTDENT. The amendment will be reported.

The CHIEF CLERK. Modify the amendment as follows: In line 44,
page 3, after the word ‘‘certificates,’’ strike out the words *‘asshall”’
and insert the words ‘' of the votes cast which;’’ so that it will read:

For the purposes aforesaid they shall use the returns. and certificates of the
votes cast which have been forwarded,, ete.
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Also in line 52, after theword ‘“tallies”’ insert the words ‘‘showing’
the vote cast which haye been,’’ so that it will read:

The said board may also require the production before it of such certificates
and returns and tallies showing the vote cast which have been ﬁled with ‘the
several chief supervisors, ete.

The VICE PRESIDENT. The modifications will be considered as
agreed to, if there be no objection. =~ The Chair hears none.

Mr. FAULKNER. Mr. President, I have amended the original sec-
tion reported by the committee as to the power of the board after hav-
ing summoned the supervisors of elections to testify before them,
limiting their richt to examine those officers as to the genuineness of
the returns, certificates, and tallies filed with the clerk of the cireuit
court; and I have further provided that in case of a tie in any district,
the certificate of that fact shall be made as provided for by the amend-
ment reported by the committee.

The review by the circuit court is purely ex parie under the amend-
ment submitted by the committee, and in my judgment would be a
useless expense to which the parties ‘should not be subjected. Togiveit
some value I have provided that if such a review is asked, the court
may refer the case to a master or court commissioner, or otherwise, and
upon the evidence filed in the office of the chief supervisor and such
other relevant evidence as the court may determine to be proper shall
hear and determine the case.
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